MARLOWE HEATING & AIR COND.

10680 Southern Maryland Bivd.
DUNKIRK. MARYLAND 20754
(301) 855-8237

" - !---.fy----o-_ e mmy -
o - 855-8237

Honorable Pail D. Sarbanes
Dirksen Senate Office Building
Room 332

Washington, D.C. 20510

Heatt ion

May 23, 1987

RE: Defense Department Implementation of Section 1207.
"Contract Goal for Minorities"” ' :
Al)l contracts to be set-aside for minority owned contractors

Dear Senator Sarbanes;

We are a small construction firm, who for the last seven years, bid on and
received Government: contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since 1 am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

used to think had same degree of logic and fairness. If logic were used, it
‘.muld be obvious that this action will establish a breeding ground for fraudu-

1ant fronts for ownership. Other problems would be construction delays, cost

over-runs, and bonding problems. Obviously no logic has been used in this action.

As for fairmess, it's the most blatent use of reverse discrimination I have

ever seen. " o

I believe it's fair for all people to have equal rights. It is not equal rights
when five contractors are put out of business so that one contractor can get rich.

- It seems to me that one 'small Qafea_of- the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's.obvious that
the upper end of the budget is being neglected in this area. ‘ '

1f something is not done immediately to turn this around, we and 'hmdred’ s of
other small businesses like us will be put out of business. We solicit -your
help in this matter. S - C :

Sincerely,

o ! g \’N\ .‘, - .,A-'l'JZ
Dt N el
Lloyd A. Marlowe

President

.
. . . ’
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“June 24, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS, c/0 OASD (P&L) (M&RS)
Room 3C841 The Pentagon

washington, D.C. 20301-3062

ATTN: Mr. Charles W. Lloyd Re: DAR Case 87-33
Executive Secretary

Dear Sir:

On June 1, 1987 the Department of Defense (D.0.D) implemen-
ted a new rule which will bar small businesses that are not
disadvantaged from obtaining D.O.D. contracts for the next three
years! The new rule was published in the May 4, 1985 Federal
Register and implements Section 1207 of Pub. L 99-66; Set-Asides
for Small Disadvantaged Business concerns (S.D.B.). This rule is
in addition to the 8A Program which is already in effect.

We are a small business that performs mainly D.O.D.
construction contracts in the Maryland, Virginia and Washington,
D.C. area and this new rule will have a devastating impact on
our company and its 100 employees. A

It seems totally unfair. to obtain practically the whole 5%
S.D.B. concern obligation for.the D.0.D. construction program
from the small business- set-aside work. Over 5% of the small .
business set-aside work in our area is given to S.D.B.;concerns
already, so why penalize non-S.D.B. concerns .for the total D.O.D.
obligation? = : s S :

We cannot believe that it was Congress's or D.O.D's: ‘
intention to award the majority of the small business set-aside
‘work to S.D.B. concerns, but-only that they should receive their
fair share. We are not. opposed to set-asides; however, in this
instance the whole market is being pulled out . from under
contractors who have performed this work in the past.

1f this rule is allowed ?o stand, it will seriously .
jeopardize the existence of our company and others like us, who
have been dependable bidders and contractors for the D.O.D. in

the past.
Very truly yours,

W. T. Jowett, Jr.
President

WTJ/dh
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~ June 24, 1987

Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS, C/O OASD (P & L)(M & RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

RE: Department of Defense Federal Acquisition Regulation
Supplement; Implementation of Section 1207 of Pub. L.
99-661; Set-Asides for Small Disadvantaged Business Concerns
DAR Case 87-33

Dear Mr. Lloyd:
We are writing to express our concern regarding the subject "interim rule".

- As surety bond agents, we represent both non-minority and minority government

" contractors. In our opinion, due to the rapid increase in demand, there are
just not enough qualified minority contractors. The additional cost to tax-
payers resulting from the Federal Government's increased use of these inex-
perienced firms at the expense of other small businesses, as in the case of
the "interim rule", is another example of waste in our well meaning but. mis-
guided federal buearacracy.

Fven if the contract price of the set aside job could be kept within 10% of
the so called "fair market price' at the time of .award, as proposed by DOD,
it is not always realistic to assume the job will finish at that price., The
record is full of cases of contract overruns, delay claims, and -business
failures when unqualified "disadvantaged' contractors bite off more than they
can chew. : B : S

Moreover, the financial impact on non-disadvantaged government contractors
could be significant. Many of them have achieved success in this difficult
field of endeavor through hard work and good management. It is patently
unfair 'to them to restrict their source of business in the manner proposed
by this interim rule. - E S

|

We urgé you to reconsider this ruling'based on the need for both fairnmess to
non—diﬁadvantaged contractors and better cost control in government.

Yours very truly,

4

-
Peter J. Marcelli
: Chairman _ .

4041 Powder Mill Rd.-Suite 220  Beltsville, MD 20705 e Baltimore (301) 792-4471 @ Washington (301) 595-4533
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL

1919 Pennsylvania Avenue, N.W. ® Suite 850 ® Washington, DC 20006 * (202) 887-1494

June 17, 1987

”

The Honorable Edward M. Kennedy
United States Senate
Washington, D.C. 20510

Dear Senator Kennedy:

As you may know, the Department of Defense recently
issued a reqgulation which dramatically changes the way in
which DOD contracts will be let in the future. The new
regulation was published on an "interim basis" in the May 4,
1987 Federal Register and is entitled "Department of Defense
Federal Acguisition Regulation.”

We are writing to convey our strong objection to the
proposal. If our interpretation of the proposal is correct,
the 90 per cent of construction companies in the U.S. which

. are by definition considered small businesses, will be
‘ precluded from bidding DOD-related projects for the next
three fiscal years. Simply stated, that prospect is
unacceptable. We cannot believe that effect was intended by
Congress. » ' :

The new rule will in most cases foreclose bid
submissions from firms which are not defined as being small,
disadvantaged businesses. 1In general, if DOD is aware of two
‘such firms in the area (known as the rule of two), DOD
“contracting officers are directed to set-aside the entire
project for the small, disadvantaged business community
(spB's). Only bids from SDB firms will then be solicited.

o Contracting officers around the country are now
telling engineer and contractors, some of whom have built DOD
facilities for decades, that they need not apply for the next
‘three years. Accordingly, NCIC believes that hundreds of
such firms will either go out of business or establish false
disadvantaged fronts in order to gqualify. “

embers of NCIC: American Concrete Pavement Association - American Consulting Engineers Council - American Insurance Association - American Rental Association - American
xd and Transportation Builders Association - American Society of Civil Engineers - American Subcontractors Association - Associated Builders and Contractors - Associated Equipment
istributors - Associated General Contractors of America - Associated Landscape Contractors of America - Association of the Wall & Ceiling Industries-International - Construction Industry
Munufacturers Association - Door and Hardware Institute - Mechanical Contractors Association of America - National Asphalt Pavement Association - National Associgion of Minority
Contractors - National Association of Plumbing Heating-Cooling Contractors - National Association of Surety Bond Producers - National Association of Women in Consl:S

Constructors Association - National Electrical Contractors Association - Nationa! Society of Professional Engineers - Portland Cement Association - Prestressed Concrete I'hftitule - Sheet
Metal and Air Conditioning Contractors National Association - The Surety Association of America. )

ction - National

Acuoll %%/78’7
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Page 2

We have attached a series of questions to this letter
which have yet to be answered. We encourage you to convey
these concerns to the Defense Department and ask them to
formally respond. Additionally, we have attached a recent

- editorial in the Engineering News-Record on the subject.

" In the final analysis, this issue involves simple

fairness. A "rule of two" should not become a rule of 100

per cent. And yet that is the effect of the interim rule.
Te'lling small businesses around the country to "go away" for
three years, particularly in an industry which is in ‘
compliance with all Congressionally mandated utlllzatlon
goals, cannot be sound public policy.

If you have any questions regarding NCIC or our views
on this policy, please call us at 887-1494. We would be
pleased to meet with you at your convenience to discuss our
position.

Sincerely,

@w - Wrand

Gregg Ward :
Executive Director

GW:1ldt
Enclosures (2)

cc: American Consulting Engineers Council
American Rental Association '
American Society of Civil Engineers
American Subcontractors:Association
. -Associated Builders and Contractors
-Associated General Contractors of America
Associated Landscape Contractors of America

" Association of the Wall & Ceiling Industries - Internatlonal

Mechanical Contractors Association of America

National Association of Surety Bond Producers

National Association of Women in Construction

National Constructors Association

National Electrical Contractors Association

National Society of Professional Engineers

Prestressed Concrete Institute

Sheet Metal and Air Condltlonlng Contractors
“National. Association )

The Surety Association of America
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Catch up on computei's—or e!se

Architects, engincers and contractors entering their respec-
tive disciplines in the carly 1950s were probably more
concerned with their “slide rules than the promisc of a

scemingly complicated tool that could automate repetitive

and tedious calculations. If they started familics within the
first five ycars of their careers, they could be grandparents
by now. But in those same ycars, the first conuncrcial
computer has become a great-grandparent to the new ma-
chines on the market. Such sharply accelerated life cycles
increase greatly the responsibility of those in construction 1o
understind and manage these powerful ools. :
Computer uscrs in other industrics arc way ahead of the
game. They've developed computer planning strategics that
dircct their computer purchases, they've jomned computer
standards organizations, and they belong to user groups
that carry a lot of dout with powerlul computer supplicrs.
Construction industry users are playing catch-up (sce
p- 34). ‘That requires a corporate commitment o the expen-
sive computer cquipment acquired and a responsibility to
monitor the tends that. could render it obsolete. This can-
not be achieved unless construction industry users attempt
to master computer technology as it applics to their busi-
ness. Some users will respond that their primary business is
construction, not computer technology. But with the rate
technology is :changing, almost all phases of construction

now have somice computer input, and users who arc slow o

. follow will sutcly be left behind.

i

‘Trashing the Rule of Two

There comes: a point when special cmpliasis programs in

federal construction procurement become more like the tail

wagging the dog. 'The ever expanding use of the so-called
Dept. of Defense is a good |

Rule of Two concept in the
example (se¢ p. 7). This rule started out as a way to
channel more of the $8 billion a ycar in defense construc-
tion work to small businesses. But now it is alsaubeing used
(o set aside work for small disadvantaged businesses (SDBS).

There is a place in federal contracting for programs that
allow small businesses and those owned by minorities and
women o compete with the giants of industry. The lederal
government has - social responsibility in addition to its
function as a procurer of goods and services. But the social
responsibility that calls for Giiimess also demands that spe-
cial interests be cut ofl at a certain point. It is ludicrous that
small disadvantaged and minority-owned firms be given flirst
crack at the cream of a multibillion-dollar coustruction hud-

_get, while experienced and cflicient mainstream producers

sit on their hands.

By defimiton, SDhBs lack opportunity, experience, financ-
ing and skills. Programs to remedy that must be tailored
82, - ENR/Juno 11. 1987

carefully to address those problems. Projects should be
sclected accordingly,” with an cyc toward maximizing con-
tracting experience while limitng the potential impact that a
business’s failuire to perform will have on national defense.
We suggest that the Defense Dept. go back to the drawing
board when it crafts its final rule. The Rule of Two concept
is simply an administrative expedient to meet arbitrary goals
and it has an unnecessarily severe impact on the competitive
bidding process.

Emphasizing technology

The creation of a National Institute of Technology, pro-
posed in a Senate bill, could help put technology wansfer m
the U.S. on the front burner, where it belongs. As proposcd
by the influential chairman of the Senate Commerce, Sci-
ence and Transportation Conunittee, Ernest F. Hollings.
the bill would move the National Burcau of Standards (with
its building and fire technology centers) into NI'T (ENR 6/4
p.7). And there’s much more than a namc changc.

Moncy authorized by the bill would stimulate technology
wansfer through creation of regional federal-state centers
around the counuy. For the current work of NBS there
might be litde additional money, but results of that work
could be more cflectively made available to mdusuy for
commercial application: It is a good idca.

The landfill as art

The nation's abundance of garbage, piling up in unsightly -
“Mount Trashmores™ from coast o coast, is a source of
pride to nobody. But there is new hope. .

Within a few years, a dump in New Jersey could give new
meaning o the disparaging tcrm “junk art,” Following «;
design by artist Nancy Holt, the Hackensack Mcadowlands

‘Development Commission (HIMDC) is planning to tansform

a4 57-acre landfill into a picce of landscape art. It will be
visible to millions of commuters and tourists who ravel to:
and from New York City via the New Jersey Turmpike.
Amuak or Néwark Airport (sce p. 28).

The landfll will be dosed and sculpted into mounds.
with a covering of grass and other plants. Skv Mound. as it
will be called, will provide carcfully wranged vistas ol the
rising and sctling sun and moon through mounds and stecl
structures. Its* design is meant o provide an interesting
appearance 1o those who pass by, as well as to those who
stop at the site. .

While: landfills elsewhere have been tumed o recreation-
al use such as parks, HMDG says this would be the first used
to create public art. To the extent that the public’s wash
cannot be recycled for the public good. here's another win
to find something positive in a growing national problem.




The Counc11 believes the Eollowxng concerns/questlons need to
be addressed:

»

Is DOD aware that thls "rule of two" will effectively

foreclose all bidding opportunities from firms which are

not disadvantaged?

‘Does not the "rule of two" in the.construction industry

become an exclusionary 100 per cent rule for
disadvantaged firms over the next three fiscal years?

Has not the construction industry exceeded the 5 per
cent threshold, cited in the regulation as the goal to
be achieved, for years?

Is the construction industry —-- the very industry
currently in compliance -- the only industry impacted by
the interim rule? Is aerospace affected? Research and
development? High technology contractors? If not, why
not?

Was an economic impact statement conducted? If not, why
not? If one was compiled, what was the projected impact
on small business organizations in the construction
industry?

Why were no public comments received prior to the
implementation of the interim rule? Why an interim rule
in the first instance? Has the-Administrative
Procedures Act been violated?

bid the DOD vau131t10n regulatlon get oMB clearance?

1f not, why not’




NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

" 806 1Sth Street, NW. ¢ Suite 340 Washmgton DC. 20005 ¢ (202) 347-8259

June 3, 1987

. Defense Acquisition Regulatory Council
ATTN: ' Mr. Charles W. Lloyd '
Executive Secretary
ODASD (P) DARS
c/o OASD (P&L)(M&RS)

Room 3C841, The Pentagon
Washington, DC 20301-3062

Re: . Comments on DAR Case 87-33: DoD's Notice of Intent
to Develop a Proposed Rule to Help Achieve a Goal
-of Awarding Five Percent (5%) of Contract Dollars
to Small Disadvantaged Businesses

Dear Mr. Lloyd:'

The following are the- comments of the National
Association of Minority Contractors (NAMC) with regard to
the Department of Defense (DoD) notice of intent to develop
a proposed rule to help achieve a goal of awarding five

percent (5%) of contract dollars to small disadvantaged
businesses.

‘ Introduction

The National Association of Minority Contractors (NAMC)
is a business trade association established in 1969 to address
the needs and concerns of minority-owned construction firms.
NAMC is the oldest and only organization representing the
economic interests of the 60,000 m1nor1ty construction
contractors nationwide. One of NAMC's primary objectives
is the increase of procurement opportunities for minority
.contracto;s in the public and private sectors.

Section 1207 of the National Defense Authorization
Act for Fiscal Year 1987 (P.L. 99-661) requires the Department
of Defense to award five percent (5%) of its contract
procurement to small disadvantaged businesses. The Defense
Acquisition Regulatory (DAR) Counc1l has already published
an interim rule to implement Section 1207. That interim
rule ' requires . that contracting officers set aside
acquisitions, other than small purchases conducted wunder
procedures of Federal Acquisition Regulation (FAR) Part
13, for exclusive competition among Small Disadvantaged
Business (SDB) concerns, whenever the contracting officer
determines that offers can be anticipated from two or more
SDB concerns and that the contract award price will not
. exceed fair market price by more than ten percent (10%).

\

L]

A FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION
WORKING FOR A BETTER CONSTRUCTION INDUSTRY
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DAR Case 87-33

The Department of Defense now invites public  comment
concerning . other procurement methods which can reasonably
be used to attain the five percent - (5%) goal. Accordingly,
NAMC submits the following recommendations. :

Recommendation

1. Size Standards

It is very probable that the DoD will rely heavily

upon minority concerns already certified as small
disadvantaged businesses under the Small Business
Administration (SBA) 8(a) set-aside program to achieve its
five percent goal. This could be an ill-fated effort,

however, if certain precautions are not taken.

Under the 8(a) program a firm is entitled to procure .
government contracts which are set-aside by the various
federal agencies for such purpose. Most of such contracts
are negotiated rather than bid. This allows minority
contractors to build performance track records in order
to more smoothly move into the economic mainstream once
they graduate from the 8(a) program.

Studies conducted by NAMC as well as Senator Lowell
‘Weicker of the Senate Small Business Committee indicates,
however, that once a firm graduates from the 8(a) program
the contract dollars such firm is able to procure decreases
dramatically. Thus, the "size" of an 8(a) firm ‘is" inflated
during the time it is in the SBA program.

This phenomena could present a situation in which the
most capable small disadvantaged firms will not be eligible
to be included in the DoD program during the time period
of the legislation because once such firms perform even
one substantial DoD contract they will no longer be considered
"small® by legislative. definition. They will, thus, be
unable to bid on any future DoD contracts under .the program
and will probably be "graduated" from the 8(a) program.
NAMC recommends, therefore, that for purposes of implementing
Section 1207, contracts procurred under the SBA's 8(a) program
not be counted in determining whether a particular firm
is "small." .

2. Dissemination of Procurement Information

There are several thousand minority contractors in
the construction marketplace which are more than capable,
from both a management and financial standpoint, to perform
DoD contracts. Most of such firms, however, have never
done business with the Department of Defense, although they
so desire. The reason for this is that such firms -are rarely
aware of information regarding specific DoD ' procurements.
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Although it is true that substantial information is available

regarding DoD procurements, the small disadvantaged business
person frequently does not know where to find such
information. Even when he is able to find such information,
however; it may be presented in: such a context that 1leads
the minority businessman to believe that he does not have
the time nor the resources to effectively read and analyze
such information. ' B '

Minority contractors need timely, edited DoD procurement
information. NAMC currently publishes Procurement Bulletins
for its members in which public and private sector information
on procurement opportunities is broken down to make it simple
and relevant to the targeted minority firms. NAMC has enjoyed
great success in getting minority firms to respond to such
bulletins. The DoD Office of Small and Disadvantaged Business
Utilization (OSDBU) should work very - closely with trade
associations such as NAMC  to assure that information on
DoD procurements is properly and effectively disseminated.

3. Availability of Small Disadvantaged Businesses

DoD's interim rule gives. contracting officers the
authority to determine whether or not offers for acquisitions
will be received from two or more small disadvantaged
businesses. often, however, the contracting officer. 1is
in no position to determine such information as he has no
knowledge of either the availability or the eligibility

of minority firms which can perform certain work.

NAMC keeps business profiles on thousands - of minority
construction firms nationwide which contain such pertinent
information as the company's gross sales for the past three
(3) years, bonding capacity, years in business, etc. Other
trade associations maintain similar records in other specialty
areas. It is recommended, therefore, that DoD require that
a contracting officer may only make a determination that
two or more SDB's are not available for any given acquisition
only after checking with the national. trade association
pertinent to such procurement area’ of specialty.

4. Bonding

Under the Miller Act, as amended (40 U.S.C. 270a -
270e), performance and payment bonds, with certain exception,
are required for all United States government construction

contracts. It is this requirement that has eliminated many
capable minority contractors from bidding or performing
DoD contracts. Corporate surety companies have simply not

provided bonding to minority firms at anywhere near the
level that they have provided such service for majority-owned
firms. Regardless of the reasons given by the surety

companies for not awarding-‘ bonds to minority businesses,
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and regardless of reasons perceived by minorities that they
have not received them, the problem is still an inescapable
reality that threatens to impede DoD efforts to . achieving
its five percent small disadvantaged business goal. - A very
practical solution is. emerging which may resolve much of
the current problem, however. . '

A -hardly-noticed amendment to the Miller(Acﬁ_authorizes
the use of .individual sureties to award bid, performance
and payment bonds to contractors. - These bonds' are backed
by individuals rather than corporations. Individual sureties
are not required to be listed on the- U.S. Treasury List °
yet they are authorized and acceptable to the U.S. Government
in almost all cases. Federal Regulation 41 CFR 1.10.203
dilineates the authority and use of these bonds.

During the past year NAMC has been very successful
in obtaining individual surety bonds for its members.
Although this is a legal form of bonding, many federal
contracting officers are still not aware of these types
of bonds nor have they ever seen one. Educating such
contracting officers on a case-by-case basis has sometimes
been an arduous and time-consuming task. . It is recommended
that DoD educate all of ‘its contracting officers of the
acceptability of individual surety bonds in whatever manner
it deems feasible and effective.

'5. The Protest Process

There are several predominantly-white national trade
associations which have opposed any and all government efforts
to bring minority businesses into economic mainstream. They
often seek to sabatoge on stonewall any government program
which seeks to facilitate the increased utilization of
minority businesses. The most-often used tactic 1is the
administrative legal procedure. :

- Through their members, such organizations will challenge
or protest an award to a small disadvantaged business in

_the administrative arena. Such protest may take up to two

years to resolve. The minority firm is not only precluded
from performing the contract but its financial resources-
are diluted from the necessity of obtaining legal assistance.
Most importantly, however, is the fact that many other capable
minority firms are discouraged from bidding on government
jobs, thus fulfilling the intent of protagonist in taking
such action. ' :

For purposes of implementing Section 1207 NAMC recommends
that the "interested party" which may challenge an award
be limited to qualified small disadvantaged business offerors.
A special, expedited process should be designed for dealing
with such protests. A procedure should also be implemented
for summarily dismissing protests which appear on their
face to be frivilous.
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Conclusion

NAMC thanks you for allowing it the opportunity to
submit comments in this matter. We stand ready to -assist
DoD in any p0551b1e way to make thls program a success.

Very truly yours,

Ao /%f;aaiz*

Ralph C. Thomas, III:
Executive Director

RCT:cps
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Defense Acquisition Regulatory Council
ODASD(P) DARS . ;

c/o OAS (P&L) (M&RS)

Room 3C841

The Pentagon

washington, DC 20301-3062

ATTN: Charles W. Lloyd, Executive Secretary
Dear Mr. Lloyd:

. Tighe, Curhan & Piliero represents a number of small, minority
owned firms and has been asked to submit these comments on their
behalf. : '

Pursuant to the Department of Defense (DOD) "Notice of
Intent to Develop a Proposed Rule to Help Achieve a Goal of
Awarding Five Percent of Contract Dollars to Small Disadvantaged
Businesses," 52 Fed. Reg. 1628 (May 4. 1987) we hereby submit
this written comment concerning the two Defense Acquisition
Regulatory Council (DAR.Council) proposals which may form the
pasis of a proposed rule .on this topic. Z - :

The first proposal would establish a proceduréiwhereby

direct award could be made to .a small and disadvantaged business
(spB) firm, withdut,prbviding for full and open competition in
‘those circumstances where a market survey and a "sources‘sought"
Commerce Business Daily (CBD) notice identified only oné responsible
SDB concern which could fulfill DOD's requirements. The authority
for this proposal is found in exception 5 of the Competition in
Contracting Act (cica), 10 U.S.C. §'2304(c)(5); use of the
authority would be limited to those circumstances where SDB set-
aside criteria are not met, where realistic pricing is possible
and where award without full and open competition is necessary to
achieve the five percent goal. o ‘

‘ . The second proposal involves establishing a ten percent

preference differential for SDB concerns in certain sealed bid

competition acquisitions wherd this preference is determined
necessary to attain the five percent goal. Under this proposal,»
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. TIGHE, CURHAN & PILIERO

Defense Acquisition Regulatory Council
June 3, 1987 . C :
?age Two :

award would be made to an otherwise responsiblé SDchoncefn whose -
bid is within ten percent of the low offeror's bid.. ' o

7 We support both proposals and would urge the DAR Council to
prepare regulations to implement these proposals. However, we
believe that the proposals are very narrow and it may be that
other methods should be considered as well in order to increase
the likelihood of achievement of the five percent goal.

With respect to the first proposal, we believe that implemen-
tation of this proposal will assist in achieving the five percent
goal by eliminating, under very limited circumstances, the "rule
of two" requirement for SDB set-asides. We recommend that the
DAR Council authorize this procedure where a "sources sought" CBD
notice identifies only one responsible SDB concern without the
additional requirement for a market survey in all circumstances.
It appears that there may be situations where a notice is published
but a market survey has not been undertaken. Under these circum-
stances, it appears appropriate for the contracting officer to
pursue an SDB set-aside although the CBD notice identified only
one responsible SDB concern. The proposal, as reflected in the
Notice appears too restrictive to cover these situations.

We support implementation of the second proposal. In addi-
tion, we believe that the five percent goal would be better
fulfilled if this proposal were extended for use in competitive
negotiated acquisitions where source selection is based primarily
on price. Under those circumstances, if an SDB concern's cost
proposal was within ten percent of the low offeror's bid, the SDB
could be awarded the contract. The intent of the five percent
goal would be better fulfilled by enactment of this proposal and
it would be appropriate to provide a provision parallel to that
proposed for sealed bid competitive negotiated acquisitions where
source selection will be based primarily on price. '

Again, we urge the DAR Council to consider other aLternatives

 that may be implemented. in order to fulfill the five percent goal.

Vefy truly yours,

i
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. o -- INTEGRATED SYSTEMS ANALYSTS, INC.

C. Michael Gooden
President

‘June 9, 1987 -
'Serial: 87-C-506

Mr. Charles W. Lloyd _ '
Executive Secretary, ODASD (P) DARS
Defense Acquisition Regulatory Council
c/o OASD, (P&L) (M&RS), Room 3C841
The Pentagon :

Washington, DC 20301-3062

Ref: DAR Case 87-33
Dear Mr. Lloyd:

The timely response by the Department of Defense in
implementing Section 1207 of PL99-661, the National Defense
Authorization Act for Fiscal Year 1987, is commendable. We
at Integrated Systems Analysts, Inc. (ISA) believe that the

. ‘ proposed regulations as set forth in the May 4, 1987 Federal
Register will certainly provide additional opportunity to the
minority community in the pursuit of defense procurements.

In reading the legislation as set forth in Section 1207, it
is clear that the intent of Congress in passing this legislation
was that the minority community would realize five percent (5%)
of the defense procurement dollars through government procurement
with qualified minority business enterprises, historically Black
colleges and universities and other minority institutions. The
legislation recognizes that there is no economic parity between
the minority and majority populations, and attempts to close this
gap by providing an opportunity for the minority community to ‘
participate more equitably in the economic distribution through
defense procurement.

The Department of Defense implementation of the
legislation, while timely, does appear to lack the necessary
aggressiveness and emphasis to reasonably expect that the 5% goal
will be achieved. 1In fact, the implementation relies heavily on
the provisions of 15 USC, the Small Business Act, to the
detriment of the realization of the goal.

. Corporate Offices
' 1215 Jefferson Davis Hwy.
Crystal Gateway 111, Suite 1304

Arlington, VA 22202
703-685-1800
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Eouf specific areas which could significantly enhance the
probability of attaining the goal, within the framework of the
legislation, are set forth below.

1. The DOD implementation does not adequately address the

~ degree of subcontracting which a Small Disadvantaged
Business (SDB) will be permitted to pursue under a SDB set-

- aside procurement. This creates the potential for a
significant portion of the revenues earmarked for the
minority community to end up in the businesses of the
majority community. This has been demonstrated under the
existing small business set-aside program where large
business frequently plays a major role in determining the
outcome of small business procurements, and takes a
significant portion of the dollars intended for the small
business community. Many small businesses in the defense
industry realize that unless they have a large business
subcontractor when bidding a small business set-aside, that
their bid is for nought. This has been the central issue
in many of the protests which are heard by the regional
offices of the Small Business Administration (SBA) and the
Office of Hearings and Appeals. This aspect of implemen-
tation of section 1207 could be substantially strengthened
by severely curtailing the degree of subcontracting (less
than 25%) for a SDB set-aside, unless the subcontract is to
a qualified Minority Business Enterprise (MBE), in which
case the degree of subcontracting permitted would be
considerably more liberal. This approach would both ensure
that the bulk of the dollars would go to the segment of the
marketplace for whom it was intended, yet would permit a
SDB the opportunity. to seek additional needed capability to
ensure successful performance of a procurement effort. It
would further promote the strengthening of minority busi-

" nesses through cooperative efforts of the firms in the
minority community..

2. The DOD implementation effectively eliminates, from the
SDB set-aside determination process, the most knowledgeable -
and efficient resource that the DOD possesses for assisting
in making these determinations. While the: DOD policy
-statement assigns significant responsibilities to various
Small and Disadvantaged Business Utilization (SADBU)
representatives (i.e., DOD Director, Associate Directors,
and Small Business Specialists) for implementation, o
technical assistance, and outreach programs associated with:
PL99-661, the authority that should accompany these
responsibilities is nonexistent in DOD's procedures. The
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procedures in DFARS 19.505, which deal with adjudicating
rejections of set-aside recommendations between contracting
officers and SADBU's, have been made inapplicable to the
SDB set-aside program by DFARS 19.506. This undercutting
of SADBU authority is further demonstrated in the DOD
policy statement, where it is recommended that the con-
tracting officer utilize acquisition history, solicitation
mailing lists, the Commerce Business Daily, or DOD techni-
cal teams (a new and undefined term) to find two capable
SDB sources. The exclusion of the SADBU representative
from this process is highly. suspect, especially since the
SADBU representative would be the most likely person to
have, in one location, more information on SDB companies
and capabilities than any of the sources listed in the
policy. It is specifically recommended that the SADBU be
identified as an integral party in the SDB set-aside
process and that, as a minimum, the appeal rights in DFARS
19.505 be made applicable to the SDB set-aside program.
The DOD should, in order to show vigorous support for this
Congressionally mandated program, consider providing more
stringent and higher visibility appeal rights that will
assist in meeting program goals.

3. The DOD implementation permits very broad latitude in
terms of who can challenge (protest) a contract award under
a SDB set-aside. Protests have frequently been used within
the SB set-aside program as delaying tactics in awarding
contracts to allow for bridging contracts, contract exten-
sions, etc. Many protests have not been well founded, and
only serve to delay or perturb the normal procurement
process. It is recommended that interested parties under
the SDB set-aside be restricted to qualified SDB offerors,
and that some consideration be given to imposing penalties
for protests which are ultimately determined to have been
frivolous in nature.

4. The DOD implementation defines SDBs by referencing
Section 8(d) of 15 USC. This section invokes the size
standards as established for each industry by the SBA. The
dollar volume of revenue represented by the DOD 5% goal, if
achieved, would quadruple the current level of performance
of minority businesses in the defense marketplace. With
SBA size standards as a limiting factor, it may be
difficult for the DOD to find sufficient numbers of
qualified minority business enterprises to meet this dollar
volume, especially since the size of many of the MBEs in
the defense industry has been unrealistically inflated by
revenues from subcontracts from the SBA via the section
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8(a) program. These MBEs have historically faced
considerable difficulty after leaving the 8(a) business
development program because of limited access to
traditional financial institutions and bias within the
marketplace. As a result, many of these firms have not
survived as minority businesses after leaving the support
of the 8(a) program. To create a larger source of quali-
fied SDBs and to offer a source of market access to MBEs
who have left the 8(a) program, it is recommended that:
revenues of the MBEs which were obtained via the 8(a)
program, not be considered in determining the size of
these firms when competing under the SDB set-aside program.
Such an action would not constitute a novel approach to
addressing this issue. 1In fact, it has been proposed in a
bill before the U.S. House of Representatives, HR1807,
addressing the 8(a) program participation. Further, the
SBA has the authority to take such action within the
framework of 13 CFR 121.2 and 13 CFR 124.112(a)(2).
Alternatively, as the intent of this legislation is neither
to redistribute procurement dollars among small businesses
nor to lower the amount of procurement dollars awarded to
small businesses, the size standards for "disadvantaged
business" under this legislation could be redefined such
that if there are two or more disadvantaged businesses
capable of performing the work, it could be set-aside.
This would establish the preference that the procurements
set-aside should come from the unrestricted, rather than

" the small business marketplace. See the attached legal
authority for the action proposed.

I appreciate having the opportunity to offer these comments

- regarding the implementation of this legislation. ' I sincerely

believe that Section 1207 of PL99-661, if properly implemented,
could have. the most significant positive impact on the minority
community of any legislation which has preceded it.

Sincerely,

INTEGRATED SYSTEMS ANALYSTS; INC.

/

Enclosure
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MEMORANDUM |

June 9, 1987

SUBJECT: Smaii Business Administration (SBA)'Kuthority to Revise
Size Standards in Response to P.I,.. 99-661 Objectives

FROM: Weldon H. Latham *
Virginia D. Green *

1. EXECUTIVE SUMMARY

Congress recently enacted legislation intended to offer
ldisadvantaged businesses an increaSed'opportunity for
participation in Department of Defense (DoD) contracts.
Unfortunately, P.L. 99—6611 as implementedAby the Interim Rule,2
‘would fall far short of fulfilling the Congressional intent. 1In .
order to achieve the fair participation intended for all
»disadvantaged businesées, SBA in concert with DoD, must promulgate

separate size standards specifically intended to address the

objectives of the Minority Contract Goal Program.

1 Specifically, Section 1207, entitled "Contract Goal for 4
Minorities", of the National Defense Authorization Act for Fiscal
Year 1987 (Public Law 99-661) which creates a goal of five (5)
percent of the total DoD contract dollars for small disadvantaged
business (SDB) concerns during FY1987, 1988 and 1989.

2 See "Interim Rule" -- Department of Defense, 48 CFR Parts 204,
205, 206, 219 and 252; Department of Defense Federal Acquisition
Regulation Supplement; Implementation of Section 1207 of Pub. L.
99-661; Set-Asides for Small Disadvantaged Business Concerns
[Federal Register, Vol. 52, No. 85, Monday, May 4, 1987, page
16263 et. seq.]. I




SBA clearly has the legal authority-to establish or
revise. the size standards by which 1t defines "small" bu31nesses
for purposes of program e11g1b111ty; It also has the authorlty to
set different s1ze standards for each of the varlous programs
mandated by the Small Business: Act “other pertlnent statutes and

their implementing regulations. As currently written, these

“standards exclude many disadvantaged businesses from meaningful

-participation in the DoD program established by Section 1207 of

P.L. 99-661. There is adequate legal authority in the relevant
statutes, regulations, and judicial opinions to permit SBA to
expand the definition of "small" businesses to enable
disadvantaged businesses not currently denominated as "small" to

participate in the DoD program.

II. ANALYSIS

'A. The Requlatory Path

Section 1207 of the 1987 National Defense Authorization

‘Act, Public Law 99-661 ("the Act") establishes a goal for small
idisadvantaged business involvement in Department of Defense

‘contracts that greatly exceeds the current participation‘of‘such

entities. The Act specifically provides that the small business

concerns eligible for these contracts are those which are "...

owned and controlled by socially and economically disadvantaged .
individﬁals (as defined by Section 8(d) of the Small Business Act
(15 U.s.C. 637(d)) and regulations issued under such section ...

" public Law 99-661, Section 1207(a)(1).
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Section 8(d) of the Small Business Act ("SBA Act"),
which is ekpfesslf~referred to as interpretative authority for
Section 1267 of the 1987 National Defénse Authorization Act,
refers to éther sources for the meaning of the term "small
business concern."

"[Tlhe term 'small business concern'

shall mean a small business as defined

pursuant to Section 3 of the Small Business

Act (15 U.S.C. 632) and relevant requlations

promulgated pursuant thereto." 15 U.S.C.

637(d)(3)(C) [emphasis added].

Section 3 of the Small Business Act, in turn, grants the
Administrator of the Small Business Administration the authority
to make a detailed definition of what constitutes a "small-
business concern" using criteria such as "number of employees and
dollar volume of business." 15 U.S.C. 632(a).

The Administrator has issued regulations defining a
small business concern, in many industries, in terms of the number
of its employees and the dollar volume of the business.

13 CFR 121.2. These quantifications are determined by the
Administrator and are referred to as Standard Industrial
Classification ("SIC") size standards. 13 CFR 121.2.

SBA regulations further provide that these SIC standards
govern the eligibility of minority small business under the
Section 8(a) program:

"(1) In order to be eligible to

participate in the Section 8(a) program, an

applicant concern must qualify as a small

business concern as defined for purposes of

Government procurement in Section 121.2 of
these rules. The particular size standard to

.



be applied will be based on the primary
industry classification of the applicant
concern." 13 CFR 121.4(g)(1l). .
Thus,,the size standards of the SBA weré ihtepded by'CongreSSfin
the 1987 National Defense Authorization Act to aid in identifying
- small busineés concerns under the Act. ;However, neither the Act,

the SBA Act, nor the SBA regulations imﬁlementing the SBA Act

requires that size standards remain constant.

B. The Requlatory Authority

The SBA has the authority to change its size standards
without the fuither assent quCongress; "It is clear, both from
the Act itself and from-the legislative history, that the
specification of what is a small business has been left to
administrative, rather th;n législafive determination."

13 CFR 121.1(b) "The actual setting of éize standards, i.e. the
size specification of 'small' is delegated to the Administrator of
the SBA." 13 CFR 121.1(a). This authority is crucial since

"éligibility'for SBA programs requires that a firm be “small'."

. 1d.

At presént,'as set forth above, the same size standards
_ for SBA "small business concerns," in general, are applied
specifically to "Section 8(a) small businéss concerns."

13 CFR 121.4(g)(1). This, too, could be altered by the SBA. SBA
is authorized to establish fdifferent" size standards for its
various "difﬁerent" programs. This is perhaps best demonstrated

by a review of the distinction set forth in the size regulation:

*



*"(a) The.following industry size standards
apply to all SBA programs except the sales of
-'government property (§121.6); physical disaster

loans (no size standards); Small Business -
Investment Companies," Development Companies,
and Pollution Control Bonds (see §l21. 4)...
13 CFR 121. 2(a) [emphaSis added].

The United States3District Court for the District of Columbia
concurred in this: view, ‘wherein it stated that "SBA could have

_administratively created different size standards for 8(a) as

opposed to non-8(a) concerns." Systems and Applied Sciences Corp.

v. Sanders, 544 F.Supp. 576, 581 (D.D.C. 1982).

C. Proposals For Modification of Size Standards

The following para@raphs include two (2) alternative
proposals aimed at securinc more equitable participation by
disadvantaged businesses in the DoD Minority Contract Goal
Program. Both alternative proposals are based on recognition of
the fact that if DoD is to‘achieve its goal, it must not eXclude
the very‘disadvantaged businesses which are best suited to provide
the quality of goods and servides essentialito:accomplishingvthe
DoD mission. SBA and, in many instances, DoD nave invested large
sums of federal 8(a) assistance and contract dollars in developing
small disadvantaged pbusinesses and "other than small"
disadvantaged businesses to a point where they have become
significant contributors in the federal procurement system.

Experience has shown that once formerly certified 8(a) firms have



“graduated"-from the 8(a) program, theif faiiure rate3 has been
éubétéﬁtial and, thus, the_lOSS'Of the federal investmeﬁt therein,
has likewise been substdntial,' Effective u#iiization of the;SBA
8(a) program standards and éxperience, in cooberation with the
goals énd objectives of i the DoD Minority Coﬂtract Goal Program
(which were expressly linked in~Sedtion.1207(a)(l) of P;L: 99f-
661), can fesult in both an effective DdD program and a'tranéition
.program for graduating 8(a) firms. This approach will enable
thosevfirms to move into the largef DoD arena on an increasingly
competitive basis. Eitﬁer of the two alternatives set forth below
would be accomplished by SBA establishing a new and different size
category for disadvantaged businesses pérticipating in the Section
1207 program.

1. Alternativetone: Establish a Different Size
Standard for Disadvantaged Businesses Participating in
‘Section 1207 Program by Excluding 8(a) Contract Receipts
from the Dollar Volume Calculations of the Business.
This proposal, which would establish a new and different

SBA size standard for purposes of P.L. 99-661, would
simultaneously prombte the long-term viability of partiéipating
disadvantaged businesses (particularly those firms thch have

exceeded their size standards). Gauging the size of a

disadvantaged business by totaling only those receipts not

3 See Senate Comm. on Small Business, 100th Cong., 1lst Sess.,
Survey of the Graduates of the Small Business Administrative:
Section 8(a) Minority Business Development Program (Comm. Print,
May 12, 1987). The Committee sought to determine the "Oout of
Business Rate" for graduated 8(a) firms. Based on the survey and
independent source data it is estimated that 21 to 30 percent of
8(a) firms which graduated between 1982-86 had gone out of
business. '




. attributable to 8(a) contracts 6ffers one means by which éhe
purposes of the 8(a) program can be furthered whlle st111
:enabllng somewhat- larger dlsadvantaged bu31nesses to partlclpate
in the DoD program.. This concept was recently advanced in a bill
,before the United'States House of Representatlves, H.R. 18074,
wnich Qould provide:the'following amendment to Section 8(a) of the
Small Business Act:

"No portion of the gross receipts or
employment aof a business concern attributable
to the performance of a contract or contracts
awarded, pursuant to this subsection shall be
included in determining the size of such
concern for any program or activity conducted
under the authority of this Act or the Small
Business Investment Act of 1958." H.R. 1807,
Section 7. :

The purposes of the 8(a) program are stated explicitly

. in the regulations: .

"It is the purpose of the Section 8(a)
program to:

(1) Foster business ownership by
individuals who are both socially and
economically disadvantaged;

(ii) Promote the competitive viability
of such. firms by providing such available
contract, financial, technical, and
management a551stance as may be necessary;
and

(iii) Clarify and expand the program .
for the procurement by the United States of
articles, equipment, supplies, services,
materials, and construction work from small
business concerns owned by socially and
economically disadvantaged individuals."

13 CFR 124.1(b)(1).

4 See H.R. 1807, introduced by Congressman Nicholas Mavroules (D-
Mass.), entitled "A Bill to Amend the Small Business Act to Reform
. the Capital Ownership Development Program...".




These purposes, with regard_to smali disadvantaged
bu51nesses, are ultlmately furthered by the contlnued success of
such businesses (even after they cease be1ng small) and are
clearly hampered by the fallure-of such bu81nesses. A fledgllng
dlsadvantaged bus1ness as well as ‘one which embarks on an
ambltlous plan of growth in conJunctlon with the 8(a) program,
both often encounter ardestablllzlng impact on ‘their business upon
the conclusion of their 8(a) program participation; This has

occurred most acutely in disadvantaged businesses which have

outgrown the "small" category, largely on the basis of the volume

of their 8(a) contracts. These businesses face termination from
the program, even-though their corporate infrastructure, non 8(a)
contract volume and ownership by socially and economically
disadvantaged individuals:makes them the paradigm of organizations
the 8(a) program was designed to assist.

SBA regulations caution that "[s]mall business should

not rely on Federal [8(a)] assistance from the cradle to the

.. grave, but should plan for the day when they can compete without

assistance." 13 CFR 121.2(e). This proposal would not frustrate

that regulation; rather, it would represent a natural progression

to the next level of'development for the disadvantaged business.
Under this'proposal, 8(a) contracts wouid still be counted for
purposes of the size standards used for the 8(a) program (unless
H.R. 1807 or some form,ofdit is enacted); however, under a new
size standard established solely for purposes of P.L. 99-661, the

8(a) contracts would be omitted from the size calculation. Such

.




bus1nesses, which are, for. all purposes, regarded as successes‘
under the SBA regulatory scheme, often experience the effects of

their socially and economically disadvantaged status once again

‘after their abilltyfto secure new 8(a) contracts ends prematurely.

Thus, the "other than small" 8(a)‘firms which could no longer
receive new 8(a) contracts would be eligible to "competeﬁ’among a
class of similarly situated disadvantaged businesses for a
substantially larger pool of DoD contracts -- which by all
estimates will.greatly exceed the total contracts generated by the
8(a) program in the last.several years.

SBA regulations support the proposition that small
disadvantaged businesses should achieve competitive stature
independent»of the 8(a) program.

| "SBA assistance should not be regarded
as permanent nor as the primary source of a
" firm's sales. It should be used to assist a

firm to compete in the regular business

world, without becoming dependent on

continuing Government aid." 13 CFR 121.1(e).

These SBA regulations also reinforce the legislative
purpose of the pfograﬁ, namely, to create economically viable,
competitive and self—sustaining companies. With SBA support, the
small disadvantaged business should "... have.a reasonable |
pfospeCt for success in competition in the private sectot within
the maximum amount of time that a.concern may be in the section

8(a) program (up to seven years)..." 13 CFR 124.107.

This proposal would create the urgently needed next step
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or "Transition Program“s for other than small disadvantaded firms
coming out-df the 8(a) prbgram, fo‘ébntinue to'develgp fheir,
competitive skills and bu%iness Qiability. TnevP.L.i9§-66}
regulations should clearl& delineate the terms underdwhiCh the
"other than small" companies would be eligible to enéage in "less
than full and open“ competitione-amqng their disadvantaged
businesé peers on a feasonable and tational basis. Obviously, the
details of the "less than full and open competitive procedures"
must be more fullyusét forth in the "Final Rule." The concept set
forth in Alternative One is clearly sanctioned by the express
legislative and regulatory goals of the two programs --= the SBA
8(a) and DoD Minority Goal Programs.

2. Alternative Two: The Size Standards for Small

' Disadvantaged Businesses Should be Increased for Those

Businesses Which Otherwise Qualify as Disadvantaged

Business Concerns Under Public Law 99-661.

The reality of the market‘in which DoD contractors
competé offers the plain justification to significantly increase

the size standards for those disadvantaged businesses which would

qualify for contracts under the Act, "but for" their current

5 See S. Comm. Rep., Survey of the Graduates, supra, also
revealed that "Many firms felt that they were “dropped' from the

program and that ... SBA ... provided transitional help or a
phase-out period of assistance to or after graduation." (emphasis
added) . : : : ’

6 See P.L. 99-661, Section 1207(d) clearly contemplated the
developing levels of competition, preparatory to developing the
disadvantaged businesses participating in the DoD Program to the
level where they would be equipped to engage in "full and open
competition." :

.
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status as "other than small" busihesses.: The DoD contracts in
:questlon, often are valued in multi-million dollar amounts and the .
DoD companles and 1ndustr1es which compete for these contracts aref
predominated by large and "super" large firms. Each of the top 10
Vgovernment contractors, for example,;exceed~one‘billion dollars in
annual revenues. Such factors are relevant and must be weighed in
establishing new and more appropriate sizejstandarda “solely“ for
purposes of this DoD program. Given the order of magnitude these
DoD contracts and contractors represent, a significantly larger
standard of measure is demonstrably in order. Size standards to
be utilized solely for this DoD program, perhaps are acceptable at
a level as much as ten fold larger than the present standard.

As SBA states, in pertinent part, in its own size

regulation:

.Size standards vary by industry with particular
. attention to the structure of the designated industry,
Administration policy and the needs of the various
Federal programs to which they apply. In its most basic
sense, this is the approach of establishing size
standards. Factors, among others, which are examined
for the purpose if setting size standards include
maximum size of firms, average firm size, ‘the extent of
the industry dominance by large firms, the number of
firms, the distribution by firm size of sales and
employees in the industry, the presence if Federal
procurement, and relation to other SBA programs. The
development of size standards is not an exact
~quantitative procedure No single measure or simple
numerical dev1ce is the basis for establishing size
standards." 13 CFR 121.1(b) (emphasis added).

Thus, the special circumstance of this particular Federal program
and the dominance of especially large firms in the industries
doing business with DoD makes the need for the substantially

larger size standards, in this instance, compelling.

.
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Public Law 99-661 provides that, forvthe next three
fiscal years, ﬁhe Departmént of Defehse is;td achieve a goal for
contracts for ﬁinoritias fhat, in effect, ﬁore than quadruples‘the
current participation‘of disadvantaged_businéSses in all federal‘
cdntracts,;inciuding DOD. Thisnlegislafioh presents a ready
opportunity for disadvantaged businesses, ﬁhich'areA“bther:thah
small," to'petition the SBA and DoD and, if necessary, the
Congress,‘seeking their quite appropriate inclusion in this new
program. Their inclusion in this program may well be essential
for the DoD to reach its assigned goal and would serve to assiét
SBA in fulfilling the broader minority business and capital
development purposes of the Section 8(a) program.

In several informal discussions with ranking DoD
officials familiar with DaD's efforts to increase contracting
opportunities for disadvantaged businesses,-one consistent opinion
was reiterated, i.e. it is highly unlikely that DoD will fulfill
the Congressionally mandated five (5) percent goal because "there
are not enough‘smail’disadvantaged businesses to adequately |
parform the work". This view is both pervasive throughout DoD and
somewhat substantlated by DoD's performance in recent years.
According to DoD officials, in government fiscal year 1986, DoD

contracts with all disadvantaged businesses accounted for 2.3Y% of

_ the DoD budget. Although their present estimates suggest an

increase from the FY86 level, most officials that would express an
opinion freely stated the view that DoD would not fulfill the five

(5) percent goai, but would fall short due to the unavailability
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of a sufficient number of qualifiéd "small" disadvantaged firms to

meet the goal and effectively assist DoD in accomplishing its

overall mission. The inclusion of the "other than small"

disadvantaged:fifms which are minuscule by Dqucontractor
sténdards (buf which represent the ﬁbiggest and beét" the minority
business community preséﬁtly'has to'offer), Qould go a long way‘to
satisfy the ultimate.objectivé Congfess intehdéd. | .
For all of the foregoing reasons, it'is emphatically
clear that either alternative proposal to include "other than
small” disadvantaged businesses (many of which have for years
successfully performed DoD contracts under the 8(a) program)
within the group eligible to participate in this program would

greatly facilitate the accomplishment of the goals of Section 1207

of P.L. 99-661.

III. CONCLUSION

On May 4, 1987, the Department of Defense promulgated
its Interim Rule and requested comments on Section 1207 OfvP.L.'
99-661. All comments concerning the Interim Rule'mqst be feceived
at the Pentagon by August 3, 1987. It is our view, based on
considerable'analysis of the iegislative'history, background and
the objectives 6f both the DoD program andlthe'pertinentASBA
legislation and regulations that Alternatives One and Twé
(presented hérein) are legally well founded and would
substantially increase the fairness and equity of the DoD program.
Either alternative would also increase the effectiveness of both

minority assistance programs, as the Congress intended.
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The Section 8(a) program, originally a respohse to the
1967 Raport of tﬁé Commissioh on Civil Disorders,'was‘inténded tov
_increaée the levél of business owﬁershipdby minorities-SO that
they wbuld have a better opportunity'"to become an intaqral part
of;théifree enterprise‘system." S.Rep. No; 1070,:95th Cong., 2d
Sess. 1, reprinted in 1978 U.S. Code Cong. &’Ad.‘ﬁews'3835, 3836.
By-promulgating either of the alternative regulatdry prdposals
recommended he:ain, SBA and DoD would significantly’improve the
likelihood of continued success of many disadvantaged businesses.
In so doing, SBA and DoD will have taken a major action to address
the objective originally espoused in the aforementioned 1967
Commission.Report and echoed in subsequent CongreSsional

enactments such as P.L. 99-661.

* Weldon Latham and Virginia Green are both partners in the national law firm of
Reed Smith Shaw & McClay. Mr. Latham also served in the Honors Program of the
General Counsel's Office of the Air Force; as Assistant General Counsel, Executive
Office of the President (OMB); and as General Deputy Assistant Secretary, U. S.
Department of H.U.D. Ms. Green served as Deputy Assistant Secretary of the Air
Force (MRA&L); as Deputy Special Assistant to the Secretary of Defense; and
Associate General Counsel, Department of Defense.
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June 8, 1987

Defense Acquisition Regulatory Council

ATTN: - Mr. Charles W. Lloyd, Executive Secretary
ODASD(P) DARS ‘

c/o OASD (P&L) (M&RS)

Room 3C841 The Pentagon

‘Washington, DC 20301-3062

Re: Interim rule- amending 48 CFR ‘sections 204-206,
219 and 252 to implement section 1207 of Public Law
99-661 and to establish a set-aside program for Small
Disadvantaged Business Concerns

Dear Mr. Lloyd:

The Small Business Administration has the following comments
and concerns with respect to the above-referenced interim
regulation proposed by the Department of Defense (DoD) on
May 4, 1987 (52 Fed. Reg. 16263). :

1. We note that the regulation does not appear to recognize
in the procedures provisions the possibility of challenges
to the size status of participating concerns pursuant to the
procedures contained in 13 C.F.R. §121.9. Inasmuch as
participation in this new set-aside program is limited by
both the disadvantaged and size status of the business

entity, challenges could be mounted as to both eligibility
criteria. .

2. Section 219.201. This section does not adequately
discuss the relationship of the section 8(a) program to the
Small Disadvantaged Business Program. We would recommend
that this section be rewritten to state clearly that: (a)
the SDB program is not intended as a substitute for or to
diminish in any way DoD's participation in the section 8(a).
program; (b) that section 8(a) contracts count towards the 5
percent goal mandated by the law; and (c) after the SDB
program is implemented, many procurements will contlnue to
be suitable for the section 8(a) program.



3. Section 219,301(1). Representation by the offeror:
This section does not specify when in the procurement
process the SDB is to certify as to its size and ,
disadvantaged status_and would appear to permit a concern to-
make such a. certification at any time. We believe this
regulation should conform to SBA's size regulations, which.
require that a business provide a size certification "in
connection with an initial bid or offer including price."
Our suggested language would conform this provision to the’
pertinent provision of SBA's current section 8(a) program
rules, as well as to the small business set-aside rules.

4. Section:219.301(2).. The second sentence of this
subsection permits the contracting officer (CO) to presume .
social and economic disadvantage for certain named groups '
and "other minorities”. The regulation contains no guidance
as to who might qualify as an "other minority". As we
understand the underlying statute, Congress intended that
this program adopt the definitions found in section 8(d) of
the Small Business Act (15 U.S.C. 636(d)). SBA has
interpreted the words "and other minorities" in section 8(d)
to mean those minority groups designated administratively as
socially disadvantaged under section 8(a)(5). For reasons
of clarity and consistency, we would urge DoD to incorporate
SBA's interpretation of the section 8(d) language by
deleting the term "minorities” and substituting in its place
the phrase: . "minority groups recognized by SBA for section
8(a) program participation under SBA regulations at 13
C.F.R. Part 124,".

5. Section 219.302.. We recognize that our early
discussions did relate to the issues addressed by this
section. However, we regret that we were not consulted as
to the specific language in this section. This section
establishes a protest procedure for challenging the
disadvantaged business status of a concern to the SBA. At
present, SBA has devised an internal procedure governing
protests of social and economic disadvantage status under
section 8(d), but has not yet promulgated regulations in
this area. Nevertheless, we wish to follow those procedures
here. In light of SBA's interest in procedures affecting
our agency, we would appreciate the opportunity to work with
you in drafting the final regulations regarding protests of
disadvantaged status of companies participating in the SDB
program. We have the following specific concerns with the
interim regulation:

Section 219.302(1). The term "other interested party"
is undefined by either the authorizing statute or the
regulation. As written, the regulation would appear
to permit large businesses to challenge the

2
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disadvantaged status of a SDB, where, for example, the
large business might have been eligible for the
procurement had it not been set-aside for SDBs. This

" ambiguity may result in undesirable and unintended
- complications in implementing the new set-aside

program, which could delay procurements and result in
harassment of SDBs. 1In the size .context, the Agency

- has restrictively interpreted the phrase "other

jnterested party" to mean only those other small
concerns that have submitted an offer for the
procurement in issue and that also have a reasonable
prospect of being awarded the:contract if the protest
succeeds. Under our 1nterpretat10n other interested
party is effectively synymous ‘with "offeror".

We note also that the provision, as written, does not
give SBA standing to challenge the dlsadvantaged
certification of a participating concern. 1In view of
SBA's substantial interest in implementing small
business program policy and in preserving the
integrity of small business programs, we urge that SBA
be recognized as having the right to protest a small
business's disadvantaged certification. Also, this
provision does not expressly recognize the right of
the CO to protest a SDB's certification.

To address these concerns, we suggest that you amend
this subsection of. the regqulation by deleting the
phrase "Any offeror or other interested party" and by
substituting in its place the phrase "The contracting
officer, any offeror, or the Small Business
Administration". In view of the Agency's
interpretation in the size context, we do not believe
that the phrase "other interested party" should be
included in the requlation. 1Its inclusion would serve
only to create an unnecessary ambiguity. ’

Section 219.302(4). This subsection requires the CO
to send the protest to the SBA District Office. To
the extent this was intended to suggest that that
Office would issue the final decision, this provision
is not consistent with the Agency's internal
procedure. We have decided that, while protests
should be filed and 1n1t1a11y processed at that level,
decision authority should rest initially with the
Regional Office, as in the Certificate of Competency
context, with a right of appeal to the Associate
Administrator for Minority Small Business and Capital
Ownership Development, the administrative head of the
SBA's Minority Small Business and Capital Ownership
Development programs.



Section 219,302(6). In view of the preceding comment,
the time-frame permitted for SBA to issue a decision
concerning a firm's disadvantaged status is ‘
jinsufficient. We request that the period of time
afforded SBA to render its initial decision be 15 days
from the date of SBA's receipt of such protest. . This -
would permit 7 days for issuance of a recommendation
by the SBA District Office, and 5 days for the
decision of thée Regional Office, and 3 days ‘
transmittal time between the various offices and/or
for: receipt of information from the protested concern
upon which the decision will be based. Our internal
procedure under section 8(d) affords a right of appeal
from this initial decision to the Associate ‘
Administrator for Minority Small Business and Capital
Ownership Development, and we believe such a right of
appeal should be provided.here as well. 1In view of
the need to expedite such appeals, we believe that an
appeal must be filed with the Associate Administrator
no later than five (5) days, exclusive of Saturdays,
sundays, and legal holidays, after receipt of the
determination made by the Regional Office, consistent
with the rules governing such appeals in the size
context. See 13 C.F.R. §121.11(e)(2). If the appeal
is not filed within the prescribed time limit, the
appellant will be deemed to have waived all rights of
appeal insofar as the pending procurement or sale is
concerned, but the appeal may proceed to final
determination and shall apply to future procurements.
While we would anticipate expedited processing of such
appeals, we do not wish to designate a time limit for
issuance of the final Agency decision in the
regulation. : :

We also believe that the standard for making an award
notwithstanding a pending protest, "disadvantageous to
the Government", is too broad. We urge adoption of a
more restrictive standard: "of significant detriment
to the Government"”. We recommend that the provision
be amended by deleting the phrase "disadvantageous to
the Government" and inserting in its place the phrase
"have a significant detrimental effect on the '
Government" ., . o S

We note also that the regulation as written is
ambiguous as to the effect of a decision by SBA to
sustain a protest, whether made before or after an
award. The requlation could be read to limit the
effect to the procurement in issue. We believe that
the same approach taken in the Agency's size
regulations should be followed here. If made before



award, a size determination pertains to both the
‘pending and all future procurements, unless and until

the business is recertified by SBA as qualifying as a
'small business. If made after award, the
_determlnatlon pertains only to future awards. See 13
"_C.F.R. §121.8 and 121.9. <Comparable language could be
’fashloned for 1nclus1on in the f1na1 regulation.

6. Section 219. 502 72(a) SBA has several concerns about
this subsection. The first numbered clause appears to be
modeled in part after the "rule of two”‘ln the section 15
small business set-aside program and in part after the SBA's
size rule for government procurement. As written, however,
the provision appears to be incomplete at least with respect
to incorporation of the latter. Here, the decision to set
aside a procurement is based on whether the contracting
officer anticipates receiving bids from "at least two SDB
concerns offering the supplies or services of different SDB
concerns"”. :

We have three difficulties with this formulation. First,
the provision permits a SDB to provide the services of
another small business. This is not permitted under the
SBA's non-manufacturer rule. That rule addresses only the
situation where the small business is a regular dealer in
goods produced by other small businesses. Service providers
must generally provide the services of their own labor
force, except to the extent that the subcontracting of
specific tasks is authorized by the cognlzant contracting
officer. Second, this provision is, in our v1ew,
inappropriately focused. As written, the provision limits
eligibility to those firms who would supply goods (or
services) manufactured by other SDBs. This incorporates
part of the SBA non-manufacturer rule, and facially excludes
manufacturers and direct service providers. Third, the rule
requires, in the case of a non-manufacturer, that the goods
provided were produced by a SDB. SBA believes the numbers
of SDB manufacturers are inadequate to serve the SDB
set-aside needs and that such an extension of SBA's
so-called "non-manufacturer rule” would unfairly exclude
some SDB dealers from the program. -

SBA suggests 1nstead that the current non—manufacturer rule
be used. We urge that this provision be revised to ‘
incorporate the full size rule such that a SDB set- aside
would be made whenever the contracting officer determines it
reasonable to anticipate receipt of bids from at least two
responsible SDBs, whether such SDBs qualify under the
manufacturer or non-manufacturer rule, or as a service
provider. This would open the program to any SDB providing
its own supplies and services or the supplies of another



small business. To adopt this change in the final
regulation, the first numbered clause should be amended to
read: "(1) offers will be obtained from at least two
responsible SDB concerns or SDB concerns offering the
supplies of small bus1ness concerns.”

7. Segtlgn 252,212—7995.: Our concerns. w1th respect to
219.502- 72(a) apply equally to the amendment to
252.219-7006. Subsection (c) of the . clause set out there
similarly restricts SDBs to supplying the supplies or
services of another SDB. This clause must be changed in the’

_samefmanner‘as set out above.

Should you wish to discuss these comments, please feel free
to contact David R. Kohler, Associate General Counsel for
General Law, at 653-6660.

Sincerely,

Robert B. Webber
General Counsel



INTEGRATED SYSTEMS ANALYSTS, INC.
o July 23, 1987 |
Serial: - 87—M—0174

. Mr. Charles W. Lloyd

Secretary

- ODASD (P) DARS
_c/o OASD. (P&L) (M&RS)

Room 3Cc841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyad:

As a Senior Managjer of a disadvantaged business, I am
extremely concerned with Public Law 99-661 and Interim Rule
implementation. '

I strongly support the enclosed recommended changes on

the Coalition to Improve DOD Minority Contracting.

Sincerz=1ly,
Y el .

James C. Froman

Operations Center Manager

Enclosure -

JCF:st]

Co?y to: Honorable Caspar Weinberger
Honorable James Abdnor
llonorable Gus savage

4

Merrifield Executive Center
8220 Lee Highway
Fairfax, VA 22031
703-641-9155
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‘Room 3C841 The Pentagon

§

INTEGRATED SYSTEMS ANALYSTS, INC.

21 July 1987

‘Mr. Charles Ww. Lloyd :

Secretary
ODASD (P) DATS
c¢/o OASD (P&L) (M&RS)

Washington, D.C. 20301-3082

- Dear Mr. Lloyd.

As an executwe of a disadvantaged business, I am. very concerned with the
Interim Rule 1mplement1ng Public Law 99-661

I strongly support.the attached recommended changes of. the Coalition to
Improve DoD Minority Contracting.

Sincerely,

INTEG‘RATED SYSTEMS ANALYSTS, INC.

AN

C. A. Skinner, Jr.
Executive Vice President
for Operations

cc:  Honorable Caspar Weinberger ' - Senator Alan Cranston

Secretary - 744 G Street, Suite 106
Department of Defense San Diego, CA. 92101
The Pentagon, 3E880 : _
Washington, D.C. 20301 Senator Pete Wilson

. . 401 B Street, Suite 2209
Honorable James Abdnor San Diego, CA. 92101
Administrator - »
Small Business Admmlstratlon Congressman Jim Bates
1441 L Street, N.W. 3450 College Avenue, Suite 231
Washington, D.C. 20416 ‘ ' San Diego, CA 92115
Honorable Gus Savage Congressman Duncan Hunter
U. S. House of Representatives 366 So. Pierce Street
Room 1121 Longworth Building El Cajon, CA. 92020

‘Washington, D.C. 20515

"Coalition to Improve DoD Minority Contracting
¢/o Weldon H. Latham, Esquire

Reed Smith Shaw & McClay

8201 Greensboro Drive

McLean, Virginia 22102

Marina Gateway
740 Bay Blvd. ,
Chula Vista, CA 92010
619-422-7100



‘ INTEGRATED SYSTEMS ANALYSTS, NC

‘o MARINA GATEWAY
: ' 740 BAY BOULEVARD

'~ CHULAVISTA, CA 92010 : 4

619 422-7100 : 23 July 1987

Mr. Charles w. Lloyd
Secretary -

ODASD (P) DARS

c¢/o OASD (P&L) (M&RS)
Room 3C841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an executive of a disadvantaged business, I am very concerned with the
Interim Rule 1mplementmg Public Law 99-661.

I strongly support the attached recommended changes of the Coalition to
Improve DoD Minority Contracting.

Sincerely,

ce:  Honorable Caspar Weinberger
Secretary
Department of Defense
The Pentagon, 3E880:
Washington, D.C. 20301

Honorable James Abdnor
Administrator

Small Business Admlmstratlon
1441 L Street, N.W.
Washington, D.C. 20416

"~ Honorable Gus Savage
U.S. House of Representatives
Room 1121 Longworth Building
Washington, D.C. 20515

Alan Cranston -
744 G Street, Suite 106
San Diego, CA. 92101



Mr. Charles W. Lloyd
Page 2
23 July 1987

cc:  Pete Wilson
401 B Street, Suite 2209
San Diego, CA 92101

Jim Bates . .
3450 College Avenue, #231
San Diego, CA 92115 :

Duncan Hunter
366 So. Pierce Street
El Cajon, CA 92020
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POSITION PAPER .

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661

DATE: - July 14, 1987

FROM:  COALITION TO IMPROVE DOD MINORITY CONTRACTING -

The timely response by the Department of Defense (DoD)
inlimplementing'SEction 1207 of Public Law 99-66l, (P.LL 99-661),
the National Defense Authorization Act for Fiscal Year 1987, is
commendable. The proposed regulations as set forth in the May 4,
1987 Federal Register can provide additional opportunity to the
minority community in the pursuit of defense procurements.

In reading the legislation as set forth in Section 1207,
it is clear that the intent of Congress in passing this
legislation was that the'mipority_community wculd realize five
percent (5%) of the defense procurement dollars through,government
procureﬁent with qualified minority business enterprises,
~ historically Black colleges and un1ver51t1es and other mlnorlty
1nst;tut1ons. The leglslatlon recognlzes that there is no
economic parity between the minority and majority populations, and
attempts to close this gap by providing an opportunity for . the
) minority community to.participate_more eéuitably in the'economic'
‘distributioh through.defense ptocurement;

The Department of Defense implementation of the
zwleglslatlon,.while tlmely, does appear to lack the necessary

-0

aggress1veness and emphasxs to reasonably expect that the 5/ goal



- will be achieved. In fact, the 1mp1ementat10n relles heavily on
 the prov131ons of 15 U.S.C. 637 et __g the ‘Small Business Act, to
the detriment of the realization of the goal.
Seven (7) specific areas wh1ch would sz§n1f1cant1y
enhance the probablllty of attalnlng the goal, w1th1n the
1 framework of the legislation, are set forth below. An Executive
. Summary which provides a brief oﬁerview'of these proposed actions,

is attached.

— — ———

Substantive Programmatic Improvements (Ttansition Plan Related)

1. The proposed implementation of P.L. 99-661 could
hinder the objectives of the Section 8(a) Program because |
Certified 8(a) business couid be forced to compete for set-asides
before they have gained the financial eapability to be able to
reasonably compete against more established fi;hs. See 52 Fed.
Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to
preserve the 8(a) opportunities; it is necessary that some
'hierarchal.decision'process be utilized since the reqgulations as -
presently written possess the potentiel to severely restrict the
opportunities fof newly established ot smaller 8(a) firms.

The proposed reguletions establish the first priority of'
‘the total SDB set-aside in the set-aside program order of |
precedence (Section.219.504): ‘At the same timei Section
i219 502-72(b)(2) reqhires the contractiné officer to ﬁake an'SDB:.
set-as;de determinatlon when multlple responsible 8(a) fltms

express an interest 1n hav1ng an acquis1t10n placed 1n the 8(a)
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program. Under these proposed regulations, small 8(a) firms not

yet firmly established would be forced to compete before they are
ready. 'Additionally, acquisitiooé properly identified for the
;B(a) program by the activity SADBU woﬁld then require a full

technical and cost competition, rather than a technlcal

competltlon among the competing 8(a) flrms followed by SBA
f1nanc1e1 and management a551stance to the successful 8(a) winner
of the'technical competition.

To remedy this sithatioo,.the regulations shoﬁld state
that 8(a)‘firms would receive first consideration for direct 8(a)
contracts, or a technical competitioh would be conducted when two
(2) or more responsible 8(a).firms express an interest in an
acquiéition, for all approptiate procurements below a certain
threshold value. This would'be similar to the threshold presently_
eetablished for the small business set-aside program in DFARS
19.501.» Specific and different thresholds (e.g. all appropriate
acquisitions less than $2M) could be established by industry
groups, i.e., manufacturing, construction, professional services,

nonprofessional services.

2.: The DoD Interim Rule does not adequately address the
degree of subcontracting which a_Small‘Disadvantaged Busines;ﬁr
(SDB) will be permitted to pursue:under SDB set-aside procurement.
This creates the potential for a_éignificant portionAof the
tevenues earmarked forhthe minority commuﬂity to end upiih

business of the maJority communlty. ‘This has been demonstrated

under the exlstlnq small business’ set—351de program where large



. business frequently plays a. maJor role in determlnlng the outcome

of small bu51ness;procurements, and takes a s1gn1f1cant portlon of
the dollars intended.for the small business commun1ty. Many small
—bu51nesses in the defense industry reallze that unléss they have. a
large -business subcohtractor when b1dd1ng a small bus1ness set— )
-aside, that the;r:b1d is for nought. This has been ‘the central
issue in manydof the protests which are heard by the regional
offices'of’thelSmall Business Administration'(éBA),end the Office
of Hearings and Appeals. This aspect of implementetion Qf Section
1207 could be substantially strengthened by severely curtailing |
the degree of subcontracting (less than 257) for a SDB set-aside,
unless the subcontract is to. a qualified Minority Business
Enterprise (MBE), in which case the degree of subcontracting
permitted would be considerably more liberal. This approach would
both ensure that the bulk of the dollars would go to the segment
of the marketplace for whom it was intended, yet would permit a
SDB the opportunity to seek additional needed eapability to ensure
successful performance of a procdrement effort. It:would further
promote the strengthening ot minerity businesses thfough

cooperative efforts of the firms in the minority community.

3. - The boD implementation.defines SDBs,by referencingf
Section 8(d) of 15;U.S<9. This section invokes the size_standards
as established,for each inddstry by the SBA. Thejdollar veldme of
revenue represented hy’the DoD 5% geal, if achjeved, weuld '
quadruple the current letel tf performance of minbrity businesses

in the defense marketpiace.‘ With 'SBA size standards as a limiting



factor,; it may be dlfflcult for the DoD to find su££1c1ent numbers

of- quallfled minority bu51ness enterprises to meet th1s dollar

volume, espec1ally slnce the size of many of the MBEs in- the

. defense 1ndustry has been:unreallstlcally 1nflated?by revenues

from subcontracts from the SBA via the section_B(a):Program.'

These MBEs have historically faced considerable difficulty after 1

leaving the 8(a) busihess.development program because of limited
access to traditional finanoial instithtions and bias within the
marketplace. As a result, many of these—firms have not survived
as minority businesses after leaving the support of the 8(a)
Program. To create a larger source of qualified SDBs and to offer
a source of market access to MBEs who have left the 8(a) Program,
it is recommended that revenues of the MBEs which were obtained
via the 8(a) Program, not be considered in determining the size of
these firms when competing under the SDB set-aside program. Such
an action would not constitute a novel approach to addressing this
issue. In fact, it has been proposed:in a bill before'the

U.S. House of Representatives, H.R. 1807, addressind the£8(a)
Program participation. Further, the SBA has_the aﬁthority to take
such:action within the framework of 13 CFR 121.2 andv13 CFR
124.112(a)(2). Alternatively, as the intent of this legislation

is neither to redistribute procurement dollars amono small

‘businesses nor to lowerx the amount of procurement dollars among

.small bu51nesses, the size standards for "d1sadvantaged bu51ness

under this leg1s1at10n oould be redefined such that if there are

two or more disadvantaged businesses capable of performing the

.

work, it could be set-aside. This would establish the preference
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that the procurements set-aside should cohe>from the .unrestricted,
rather than the small business marketplace. . (See the attaéhed

légal authérity for the action proposed.)

Crucial--Procedural Imgrovemenfs

4. The DoD Interim Rule effectively eliminates,'from
the SDB set-aside determination process, the most knowledgeable
and efficient resource that the DoD possesses for assisting in
making these determinations. While the Dob policy statement
assigns significant responsibilities tb various Small and
Disadvantaged Business Utilization (SADBU) representatives (i.e.,
DoD Director, Associate Directors, and Small Business Specialists)
for implementation,”technical assistance, aad outreach programs
associated with P.L. 99-661, the authority that should accompany
these responsibilities is nonexistent in DoD's procedures. The
procedures'in DFAR 19.505, which deal withiadjudicating rejeétions
of set-aside recommendations between contracting officers and
SADBU's, have been made inapplicable to the SDB set-aside program
- by DFAR 19.506. This undercutting of SADBU authority is further
demonstrated in the DoD policy statement, where it is recommended
that the contracting officer utilize acquisition history,
so;icitation mailing lists, the Commerce Business Daiiy, or.DoD-
teéhpical teams‘(a new and undefined tefm) f; find two capable SDB -
soarcés. Tﬁe éxclusfan of the SADBU représeatative ffom this
process isvhighly suspect, especially since the SADBU

representative would be the most likely person to have, in one

-6~



locatjon, more informatioh on SDB companies and capabilities than

" any of the sources listed in the policy. It is specifically
: recommended that the SADBU be 1dent1f1ed as an 1ntegral party in
 the SDB set-aside processland=xhat, as a mlnlmum, the appeal

rights in DFARS 19.505- be made appllcable to the SDB set-aside

program. The DoD should 1n order to show v1gorous support for

'thls Congressionally mandated program, consider prov1d1ng more

strlngent and higher v151b111ty appeal rights that will a551st in

meeting program goals. ——

S. The DoD Interim Rule permits very broad latitude in
terms of who can challenge (protest) a contract award under a SDB
set-aside. Proteats have frequently been used within the SDB set-
aside program as delaying tactics in awarding contracts to allow
for bridging contracts, contract extensions, etc. Many protests
have not been well founded, and only serve to delay or perturb the

normal procurement process. It is recommended that interested

.parties under the SDB set-aside be restricted to qualified SDB

offerors, and that some oonsideration be given to imposing

penalties for protests which are ultimately determined to have

been frivolous in nature.

6. The DoD_Interim Rule contains no provisions for

encouraging the award of:SDB contracts,under P.L. 99-661. ‘(See

‘Interim Rule, 52, Fed. Reg. 16263 (to be codified at 48 CFR



§§ 204, 205, 206, 219 and-252)] Therefore, we recommend that
some measure of the contractlng off1cer s performance 1nclude an

evaluatlon of satlsfactory progress towards the S/ goal.

7. Sﬁall’disadvahtaged;busihesses should not be
excluded from part1c1patlon in the program simply because they
cannot perform the entire scope .of the requ1rements. Contracting
offlcers>should be encouraged to consider partial SDBs set-asides
where there are SPbBs-capable of performing discrete portions of |
ominous or other large contracts. This would avoid the obvious
result that no SDBs will be sufficiently large or qualified to
perform some of the more complex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which is to
protect SDBs from unsurpation of their contracts by large
businesses. This position is consistent with the intent, since
allowing SDBs to perform portions of contracts encourages, rather_
than discourages, greater SDB participation. | |

Taken as a package, these recommended changes are
intended to substantially heighten the»probability of realizing
the DoD Minority Goal and to take a first step toward promoting a
hlgher level of mlnorlty business part1c1pat10n in government

contracting as a whole.



 INTEGRATED MICROCOMPUTER SYSTEMS, INC.

2 RESEARCH PLACE « ROCKVILLE, MARYLAND 20850 + (301) 948-4790 + (301) 869-2950 (TDD)

July 29, 1987 -

Mr. Charles W. Lloyd

Executlve Secretary, ODASD(P) DARS
¢/o OASD (P&L) (M&RS)

Room 3C841, the Pentagon
Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloya:

Integrated Mlcrocomputer Systems, Inc., (IMS), Is a small disadvantaged business (SDB)
which has been participating In Government contracting through the Section 8(a) Pro-
gram, small business set-asides, and full and open competition. We would like to offer
recommendations and comments regarding the Interim Rules authorizing an SDB set-
aslde program to assist the Department of Defense (DoD) in achleving the 5% goal for
contracts awarded to the minorlty community In fiscal years 87, 88, and 89 established
by Public Law 99-661.

We would like to commend DoD for its timely action In promulgating procedures to pro-
vide additlonal opportunities for SDBs to particlpate In Government contracts. We
belleve that the concept Is completely sound and Is the methodology which will best
assist DoD In achleving the desired goals. However, there are stlll certaln major
deficlencies which do not appear to have been addressed In the Councll’s Interlm Rales.
These deficlencles could mllitate agalnst goal achlevement if not addressed. Additlon-
ally, there appear to be several minor procedural areas which could, If changed, faclli-
tate the contractual process for both parties. It ls recognized that not all the major
deficlences noted are under the purview of the DAR Councll (or even DoD), but DoD
appears to be the most loglcal sponsor of the requlred changes, regulatory and/or statu-
tory. S

Major policy questions and deflclencles which are consldered critical to the long term
achlevement of the goal are provided in the attached comments 1, 2, and 3. Comments
4 through 7 are recommended procedural changes which are furnished for your con-
slderation. We belleve that these changes could make the process easler for everyone.



_ IMS appreclates the opportunlty to comment on the proposed procedures. We hope
that these comments wlll be helpful to the Department of Defense 1n offering Increased
. opportunltles to small disadvantaged buslnesses to particlpate In provlding DoD require-
ments for supplles and services. . S

Sincerely,

President

B v Honorable Caspar W. Welnberger
' Secretary ‘
Department of Defense
The Pentagon, 3E880
Washington, D.C. 20301

Ms. Norma Leftwlch

Director

Office of Small and Disadvantaged Buslness Utilization
Under Secretary of Defense for Acqulsition

, | The Pentagon, 2A340
’ Washington, D.C. 20301
Honorable James Abdnor
Administrator
Small Business Adminlstration

1441 L Street, N.W.
Washington, D.C. 20416

Honorable Dale Bumpers, Chalrman
Commlttee on Small Business '
United States Senate

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510 '

Honorable Lowell P. Welcker, Jr.
- Commlittee on Small Buslness

Unlted States Senate

428-A, Russell Senate Office Bldg.
_ Washington, D.C. 20510 :

»



' Honorable Robert Dolé

Unlted States Senate -
,SH 141, Hart Senate Office Bldg.
Washington, D.C. 20510-1601

Honorable John Warner
Unilted States Senate :

SR 421, RussellﬁASena.t;e Office Bidg.

Washington, D.C. 20510-4601

Honorable Sam Nunn .
Committee on Small Buslness
United States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510 ’

Honorable Paul S. Sarbanes
United States Senate

SD 332, Dirksen Senate Office Bldg.

Washington D.C. 20510-2002

Honorable Barbara A. MiKkulskl
Commlittee on Small Business

-United States Senate

498-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Rudy Boschurtz
Commlttee on Small Buslness
Unlted States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510

Honorable Warren Rudman'
Committee on Small Business
Unlted States Senate:

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Alfonse M. D’Amato
Committee on Small Buslness
Unlted States Senate -
428-A, Russell Senate Office Bldg.
‘Washlngton, D.C:‘ 20510




Honorable Robert W. Kasten
Committee on Small Business
“United States Senate

428-A, Russell Senate Offlce Bldg.

Washlngt.on, D.C. 20510

Honorable Larry Pressler
Commlttee on Small Buslness

- Unlted States Senate
428-A, Russell Senate Office Bldg. -

Washlngton, D.C. 20510

~ Honorable Malcom Wallop

Committee on Small Buslness
United States Senate .

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Christopher S. Bond
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable James R. Sasser
Commlittee on Small Business-
United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Max Baucus
Committee on Small Busliness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Carl Sevin
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

\;’Vashlngton, D.C. 20510

Honorable Alan J. Dixon
Commlittee on Small Business
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

.




Honorable David L. Boren
Committee on Small Business
United States Senate o
‘428-A, Russell Senate Office Bldg:
Washington, D.C. 20510

Honorable Tom Harkin
Commlittee on Small Business - -
Unlted States Senate -

428-A, Russell Senate Offlce Bldg:
- Washington, D.C. 20510 '

Honorable John F. Kerry
Commlttee on Small Buslness
United States Senate '
428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510

Honorable Constance Morella
U.S. House of Representatlves

1024 Longworth House Offlce Bldg.

‘Washlington, D.C. 20515-2008

Honorable Roy P. Dyson

U.S. House of Representatlives

224 Cannon House Ofllce Bldg.
Washington, D.C. 20515-2001

Honorable Helen Delich Bentley
U.S. House of Representatlves

1610 Longworth House Office Bldg.

Washington, D.C. 20515-2002

Honorable Benjamin L': Cardin -
U.S. House of Representatives

507 Cannon House Office Bldg.

Washington, D.C. 20515-2003

Honorable Tom McMlllen
U.S. House of Representatlves

1508 Longworth House Offlce Bldg.

Washington, D.C. ~20515-2004



Honorable Steny H. Hoyer

U.S. House of Representatives
1513 Longworth House Office Bldg.
Washington, D.C. 20515-2005

Honorable Beverly B. Byroh

U.S. House of Representatlves
2430 Rayburn House Office Bldg.
Washlngton, D.C. 20515-2008

Honorable Nicholas Mavroules, Chalrman
Subcommittee on Procurement
U.S. House of Representatives

- 2361 Rayburn House Office Bldg. -

Washington, D.C. 20515

Honorable Kwelsl Mfume
Subcommittee on Procurement
U.S. House of Representatlves
2361 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Charles Hayes
Subcommlittee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.
Washlington, D.C. 20515

Honorable John Conyers
Subcommlittee on Procurement
U.S. House of Representatlves
2381 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Dennls Eckart
SubcommIittee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.
‘Washington, D.C. 20515

Honorable Gus Savage

Subcommlttee on Procurement
U.S. House of Representatlves . =
2361 Rayburn House Office Bldg.
Washington, D.C." 20515 ‘



‘Honorable Esteban Torres
Subcomimlttee on Procuremenb
U.S. House of Representatives

‘2361 Rayburn House Office Bldg.

Washington, D.C. -20515

Honorable H. Martin Lancaster
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Sliiro Conte
Subcommlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable John Rhodes
Subcommlttee on Procurement
U.S. House of Representatives

2361 Rayburn House Ofiice Bldg.

Washington, D.C. 20515

Honorable Dean Gallo
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Frederick Upton
Subcommittee on Procurement
U.S. House of Representatives

12361 Rayburn House Office Bldg.

Washlngton, D.C. 20515 -

Honorable Elton Gallegly '
Subcommittee on Rrocurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515




MAJOR POLICY ISSUES .

1. Orlentamon towards Services-Type Contra tS. ZThe entire proposed program

" .established by :the Interlm Rules Is structured to fit Into the context of the current small

business- set-aside program and the general tenor-of exlstlng contracting regulations.
Both of these are completely orlented toward supply contractlng and the manufacturing
Industries. However, the recent Senate Committee on Small Buslness’ report on Its sur-
vey of graduates of the 8(a) program developed statlstics showlng that only 3- 4% of the
respondlng mlnorlty buslness enterprises were: engaged In manufacturlng; the large
majority were elther In construction or some type, of services. It would only appear logl-
cal that the necessary dollar Increases to meet DoD’s goal will have to be obtalned In
the industry concentratlons where the potentlal awardees are. The orlentation of the -
detalled Implementing instructlons for the program are currently not In that directlon.
Although the Intent and the broad concept are both excellent and we concur completely,
it 1s suggested that a complete review of the detalled implementation procedures to con-
vert them more to a services/construction orlentatlon would probably produce much
higher end results for DoD, l.e., award dollars to SDBs.

2. Small Buslness Slze Standards.  We recognlze that the DAR councll does not
establish small buslness standards but must conform 1ts policles to the slze standards
promulgated by SBA. However, achleving the directed goal Initlally may well mllitate
against 1ts achlevement downstream because of the much greater volume of dollars
which would be flowing into the SDB communlty. Strict adherence to current size stan-
dards could cause many SDBs to rapldly attaln large buslness status, rendering them no
longer eligible for awards elther through the 8(a) program or the SDB set-aside pro-
cedure belng established by the Interlm Rules and/or DAR Case 87-33. Thls could
dramatlically reduce the number of highly qualified, responsible minority business enter-
prises avallable to DoD, restricting competition and potentlally severely downgrading
the quality of supplles and services recelved by DoD since they would be then deallng
mostly with newer, less experlenced sources. A most logical solution to thls potential
problem seems to be for DoD to actlvely support the ploposal in H.R. 1807 to exempt
revenues obtalned through 8(a) Program awards from the three year revenue computa-

“tlon used for slze determlnation where the standard 1s expressed In dollar volume. The

DAR Councll would appear to be the logical originator of a recommendation within DoD
for active Execut.lve Depaltmgnt support of this: proposal.

- An alternate approach, elthen as an interim measure or If H.R. 1807 should fall passage,

would. be a DoD request to the SBA to take such an actlon within lts already exlisting
statutory authority. A fipal alternatlve, contingent upon the absolute Intent of the '
Congress In passing Section 1207 of P.L. 99-661, would be for DoD to sponsor a leglsla-
tive proposal to redefine the g,oal to be awards to entltles simply specifled as ‘minority

.



business enterprises’, dropping the term ‘small’. "It 1s not Inconcelvable that the con-
tracting communlty has become so Ingralned In the use of the term ‘small dlsadvantaged
buslness’, particularly since all contracting regulatlons and programs are deslgned
around that partlcular term, that 1t has become equated to ‘minority buslness enter-
prise’. Minorlty buslness enterprises or disadvantaged buslnesses are not, of necesslty, -
also small. The real Intent may well iave been to direct awards to minorlty owned
businesses but the wrong, albel}i‘famll!’ar, terminology was Inadvertently used. ..

However, regardless of the apprbach, we belleve thls to be a real problem which must be
addressed and solved If any program Ys to be successful. We also belleve that DoD,

" through OUSD(A), ODASD(P) and the DAR councll, must take the lead In obtalining a

“solution.

3. Non-Degradation of 8(a) Program. The directlon to the contracting officer at
proposed paragraph 219.502-72(b)(2) appears to be In direct conflict with the policy
expressed at paragraph 219.801. Maklng a determination that an a.cqulSltlon will be
set-aslde will, of necesslty, remove that acquisition from the 8(a) program. Contracts
awarded to the SBA through the 8(a) program certalnly count toward the dollar goal for
DoD; diverting the acquilsition from the 8(a) program both deprives the SBA Minority
Business Development staff of the opportunity to determine the best match between the
business development plans of its 8(5,) firms and the acquisltion, and could deny the
acquisitlon to any 8(a) firm slnce many SDBs are not 8(a) program participants. The
219.502-72(b)(2) procedures appear to be an attempt to maximlze award dollars which
can both be attributed toward the 5% goal and reported by DoD as competitlve awards.
We strongly belleve the policy statement at 219.801 to be the only correct and equltable
position and recommend the deletion of the procedure at 219. 502—72(b)(2) in 1ts entlirety.
Further, since the Incorrect use of the term ‘set-aside’ to also refer to 8(a) Program
acquisitlons has become endemlc within the contracting community, language should be
added to Subpart 19.8 paragraph 219.801 to provlide that the newly authorized SDB
set-aslde procedure shall In_no way dlvert acquisitions from the tradltional 8(a) Pro-
gram. Otherwlise, the 8(a) Program should be Inserted as (b)(1) In Paragraph 219.504
wlith each other category belng dropped one notch to ensure that the 8(a) Program 1s
deslgnated as first priority.

‘RECOMMENDED PROCEDURAL CHANGES

4.  Slze Standards in Svnops\s Ttls 1ecommended that the Instructlons regarding

preparation of synopses at 205 207 be e\panded to also direct the contracting activity
‘submlitting the synopsis to determlne and clearly Indlcate the applicable slze standard,
preferably by ldentlfication of ‘the applicable SICC." Thls precludes potentlal offerors

.
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from elther requesting the sollcitation only to determine that they are not ellgible or
having to call the designated polnt of contact to attempt to determine the slze standard.
Particularly In the services area, a glven functional description could be Judged to be in
any of multiple SICCs, with differing slze standards. Current FAR/DFARS directions -
for synopsis prepara,tlon do not expllcltly requlre Inclusion of the slze standard. ~ )

5. Subeontracting from Non M'lnorlt;v' Buslness Sources. It Is recommended that
direction be provided to the Contractlng Officer to the effect that each sollcitation must
clearly specify the degree of subcontractlng which will be permltted with other than

- ~ small disadvantaged buslnesses. It Is belleved that the Contracting Officer, with the

advice and asslstance of the SBA and/or supporting SADBU representative, 1s In the
best positlon to make this determlnation. Determlnations should be based upon an
analysis of the Indlvidual requirement being set-aslde and knowledge of the marketplace.
Although ‘fronting’ should definitely be prevented Insofar as possible, the nature of the
subcontracting effort logically requlired and the avallabllity from minorlty business
sources varies with each acquisitlon. The requirement for a relatively large percentage
of subcontracting, particularly where the subcontracting would be for equlpment to be
provided as a portion of a services type contract, and the SDB can otherwlse perform
the requirement and will provide a slgnificant effort, should not be a barrler 1o selecting
an acquisition for a SDB set-aside.

6. Small Disadvantaged Business Protests. The detalled Instructions regarding
protesting a small disadvantaged business representation appear redundant and unneces-
sary since they almost duplicate FAR 19.302. It ls recommended that the last two sen-
tences of the proposed paragraph 219.301 and the entlre proposed paragraph 219.302 be
deleted. The followlng substitution is recommended:

219.302 Protestlng a small buslness representation

Challenges of questions concernlng the slze or the dlsadvantaged buslness st,at,us of
any SDB shall be processed In accordance with the procedures of FAR 19.302.

7. Partial Small Disadvantaged Business_Set-Asldes. There appears to be no
particular justification for the ‘policy contained In 219.502-3 excluding partlal set-asides.
Minority business enterprises should not be consldered any less likely to perform satls-
factorily under the procedures.for partial set-asldes than any other small business. It Is
recommended that the currently proposed pollcy statement be rescinded and replaced
by a pollcy that, If approprlate, allows partlal set-asldes to be used for the SDB set-aslde

: program as well.
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Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd :
Executive Secretary

ODASD (P) DARS :

c/o OUSD (A) Mailroom

Room 3D139

The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

AUL U3 W

The National Security Industrial Association (NSIA) ié pleased to
comment on the notice of intent = to develop a proposed rule to help
achieve a goal of awarding 5 percent of contract dollars to small

amend the Defense Federal Acquisition Regulatory Supplement (DFARS)

.disadvantaged businesses. (DAR CASE 87-33). This interim rule would

to implement Section 1207 of the National Defense Authorization Act
for the Fiscal Year 1987 (PL 99-661) entitled ''Contract Goal for

Minorities".

There is a concern especially among ''small businesses'" that under the
proposed rule, the new percentage goals will infringe on the business
opportunities of "small business" section not identified as "small
disadvantaged businesses" (SDB). The same concern has been expressed
by women-owned businesses, both of which are now competing against

large businesses.

Many large businesses (some of who are NSIA member companies) that

are active in Defense Contracts through earnest outreach programs

are now spending 1.9% of their subcontracting dollars with small
disadvantaged businesses. They would be hard tasked to increase
‘their purchases approximately 1507 with Small Disadvantaged Businesses

(SDB).

This is extfémély difficult in high-technology/manufacturing
industries where the capacity for SDB to produce. has not yet been

demonstrated.

Some NSIA smaller company mémbers'ére further concerned that
using less than full and open competitive procedures and making

percent would definitely impact the strides they have made in being

.awards for prices that may exceed fair market costsby up to 10

truly competitive with big business.



Mr. Charles W. Lloyd |

Page two :

.A further concern of both large and small companies is that the

emphasis on percentage and the potential of -receiving 10 percent above
fair market value without meeting competitive requirements could '
encourage a surge of business individuals to place a small disadvantaged
person at the head of their firm representing 51% ownership, thereby
creating "false fronts" to more easily reap the benefits of Defense
business. ' ‘ :
Also of concern is the reporting by code for each "Ethnic Group "

such as Asian-Indian Americans, Asian-Pacific Americans, Black Americans,

Hispanic Americans, Native Americans, and Other minority groups.

The potential for comparisons among ethnic groups, and potentially

later requests, to "even-out" individual ethnic groups because of one

or more ethnic groups not getting their share appears to be administra-

tively perilous. In addition, if this requirement were passed on to

large business the administrative costs for systems and reporting

would be sizeable. This would appear to impact also on the information

collection requirements found in the "Paperwork Reduction Act".

Finally, the National Security Industrial Association encourages the
proposed "enhanced use" of technical assistance programs by DoD to

SDB since this would help increase the vendor base, increase potential
for SDB, and eventually help efforts to provide the available

products at the lowest life cycle cost to the Federal Government.

We would be pleased to meet with you to further discuss this issue.
Point of contact is Colonel E.H. Schiff of my staff.

Sincerely,

. 2
allace H. Robinson, Jr.
President

WHR: ff
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INTEGRATED SYSTEMS ANALYSTS, INC.

C. Michael Gooden

President

July 27, 1987
Serial: 87-C-648

Mr. Charles w Lloyd
Executive Secretary, ODASD (P) DARS

‘Defense Acquisition Regulatory Council

c/o OASD, (P&L) (M&Rs), Room 3C841
The Pentagon

- Washington, D.C. 20301-3062

Ref: DAR Case 87-33
Dear Mr. Eloyd:

By letter dated June 9, 1987, Serial: 87-C-506, Integrated
Systems Amalysts, Inc. (ISA), provided recommendations that ad-
dressed four specific areas wherein the DoD implementation of
Section 1207 of P.L. 99-661 could be significantly enhanced
within the framework of the existing legislation.

Since submission of the June 9th letter, ISA has been a
participamt in a number of discussion groups established within
the minority business community for the purpose of developing a
united amd cohesive position on the proposed regulations. As a
result of these discussions, ISA wishes to provide comments on
three (3) additional areas which are complementary to our earlier
submissiom.

'Additional comments are set forth below:

1. The proposed implementation of P.L. 99-661 could hinder
‘the objectives of the Section 8(a) program because certi-
fied 8(a) business could be forced to compete for set-
asides before they have gained the financial capability to
‘be able to reasonably compete against more established
firms. See 52 Fed. Reg. 16266 (to be modified at 48 CFR
219.502-72). In order to preserve the 8(a) opportunities,
it is necessary that some hierarchal decision process be
utilized since the regulations as presently written possess
the potential to severely restrict the opportunltles for
newly establlshed or smaller 8(a) firms.

Corporate Offices
1215 Jefferson Davis Hwy.
Crystal Gateway I11, Suite 1304
Arlington, VA 22202
703-685-1800



Mr. Charles W. Lloyd
July 27, 1987
Page Two

The proposed regulations establish the first priority
of the total SDB set-aside in the set-aside program order
of precedence (Section 219.504). At the same time, Section
219.502-72(b)(2) requires the contracting officer to make

~an SDB set-aside determination when multiple responsible
- 8(a) firms express an interest in having an acquisition

placed in the 8(a) program. Under these proposed regula-
tions, small 8(a) firms not yet firmly established would .
be forced to compete before they are ready. Additionally,
acquisitions properly identified for the 8(a) program by
the activity SADBU would then require a full technical and
cost competition, rather than a technical competition among
the competing 8(a) firms followed by SBA financial and
management assistance to the successful 8(a) winner of the
technical competition.

To remedy this situation, the regulations should state
that 8(a) firms would receive first consideration for
direct 8(a) contracts, or a technical competition would be
conducted when two (2) or more responsible 8(a) firms
express an interest in an acquisition, for all appropriate
procurements below a certain threshold. value. This would
be similar to the threshold presently established for the
small business set-aside program in DFARS 19.501. Specific
and different thresholds (e.g. all appropriate acquisitions
less than $2M) could be established by industry groups,
i.e., manufacturing, construction, professional services,
nonprofessional services.

2. The DoD Interim Rule contains no provisions for
encouraging the award of SDB contracts under P.L. 99-661.
[See Interim Rule, 52, Fed. Reg. 16263 (to be codified at
48 CFR 204, 205, 206, 219 and 252)]. Therefore, we
recommend that some measure of the contracting officer's:
performance include an evaluation of satisfactory progress

~ towards the 5% goal.

. 3. Small disadvantaged businesses should not be excluded
~.from participation in the program simply because they

cannot perform the entire scope of the requirements.

. ‘Contracting officers should be encouraged to consider
. partial SDBs set-asides where there are SDBs capable of
. performing discrete portions of omnibus or other large
. contracts. This would avoid the obvious result that no
' SDBs will be sufficiently large or qualified to perform



Mr. Charles W. Lloyd
July 27, 1987
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some of the more complex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which
is to protect SDBs from usurpatlon of their contracts by
large businesses. This position is consistent with the
intent, since allowing SDBs to perform portions of
contracts encourages, rather than discourages, greater
SDB participation.

As with my earlier letter, I sincerely appreciate the
opportunity to offer these comments. The importance of Section
1207 of P.L. 99-661 and these regulations to the minority
business community cannot be underestimated. I look forward to
final regqulations which will provide the means for DoD and the
minority business community to work together toward achievement
of the legislative goals.

Sincerely,

INTEGRATED SYSTEMS ANALYSTS, INC.

C Michéel Géoden
Pre51dent



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUS ¢ & 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Council

ODASD(P) DARS :

c/o OUSD(A) Mail Room, Room 3D139

The Pentagon, Washington, DC 20301-3062

Dear Mr. Lloyd:

The following comments are submitted in compliance with DAR Case 87-33 :
and the procedures specified in the Federal Register, Wednesday July 1, 1987.

The Department is happy to note the Department of Defense (DOD) attempt to
set a "goal of awarding 5 percent of contract dollars to small disadvantaged
businesses.” Achieving this goal will affect the Indian communities in a
positive way. As you may be aware, there are presently four Indian
communities enjoying the benefits of DOD contracting and we would like
to see that number expanded. There are at least 245 additional Indian
communities that suffer from acute unemployment. We have searched for
ways to get these communities more involved with Defense contracting and
we see your setting of five percent as a positive step in that direction.
In order for the five percent goal to become a reality, we believe that

~ an incentive system designed to allow the prime and sub-contractors a
five to ten percent additional cost support fee should be made part of
the system. Without such an incentive, it is difficult, if not impossible,
to attract to the rural isolated areas, those businesses that are the core
of the Indian communities' need.

In addition to an incentive system being included, we strongly suggest that
a reporting system that breaks out the Indian businesses (both 8(a) and
non-8(a)) that receive Defense related contracts be developed and that

the report be shared with the Bureau of Indian Affairs. This information
would assist us to better coordinate our own economic development programs.

It has come to our attention that a very practical way of increasing the
number of contracts to small businesses might be achieved by increasing
the number of Break Out Specialists (Procurement OQutreach Representatives
(PCR's) in SBA's Procurement program). These specialists "break-out"
procurements for small businesses within major requirements. It is our
understanding that there are only ten of these specialists nationwide;

© to double or triple their staff could assist in meeting the five percent
goal. B ' '

Sincerely, |

ACHNGAsswtant Secretary - Indian Affairs
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NORTHWEST ‘F"L"b‘é'lDAjf CHAPTER
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA. INC.

201 s. “F” STREET, TELEPHONE 438-0551
PENSACOLA, FLORIDA 32501

June 19, 1987 °

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ADASD (P)DARS

c/o0 OASD (P&L)M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Northwest Florida Chapter of Associated General Contractors regards
the interim regulatlons implementing Section 1207 of Public Law 99-661,
the National Defense Authorlzatlon Act . for Fiscal Year 1987, as a gllt-
edged invitation to further abuse of construction procurement process
and opposes the interim regulatlons for that, and thefollow1ng’reasons.

1. -The "Rule of Two" set-aside for small dlsadvantaged businesses (SDB)
;15 not necessary, nor authorlzed by Congress, to achieve the goal of
-awarding 5 percent of military constructlon contract dollars -to small
‘disadvantaged bu51nesses.

2. The use in military cOnstruction procurements of the legislative authority
- to award contracts to SDB firms at prices that do not exceed fair market
cost by more than 10 percent is not necessary, nor authorized by Congress,
to achieve the goal awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

3. The use of a "Rule of Two" mechanism as the criteria for establishing
SDB set-asides will force contracting officers to set aside an inordinate.
number of military construction projects, far in excess of the 5 percent
objective. A similar "Rule of Two" mechanism used in small businesses
.set-asides resulted in 80% of Defense construction contract actions being -
set aside in FY 1984. :

AMERICA PROGRESSES THROUGH CONSTRUCTION (amstruct by Contract
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. June&19, 1987
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'“g plementatlon ‘of SDB Set-Asxde Is Not Necessa;y Nor Authorlzed for Military
Constructlon . .

.Section 1207.(e) (3) of the Natlonal Defense Authorlzatlon Act- for Fiscal
g Year 1987 provides the Secretary of ‘Defense with authority to enter into
contracts using less than.. full and open: competitive procedures and. to.award’
" such contracts to SDB firms at a price in excess of fair market prices by.
nomore:than-10. percent only:"when: necessary)to fa¢ilitate. achievement of
the 5 percent godal.” The leglslatlve intent is clear that onlyvﬁmnlexlstlng
.resources. are. 1nadequate to achieve ‘the 5 percent objective should the-
Secretary of Defense consider using less than full and open competitive
procedures such as set-asides.

While such restrictive procurement procedures may. be necessary to achieve
the 5 percent objective in certain classifications of Department of Defense
procurements, such procedures are clearly not necessary in military
- construction. 1In fiscal year 1985 disadvantaged businesses were awarded 9
percent of Department of Defense construction contracts ($709 million
of $7.9 billion). Clearly the 5 percent objective has already been achieved
and exceeded through the full and open competitive procurement process
for military construction contracts.

Applying the "Rule for. Two" SDB set-aside procedures to military
.construction procurements is not only not necessary, but clearly not
authorized by the ledislation since such set-asides are not "necessary to
. facilitate: achlevement of the 5 percent goal."

Contract Award to SDB at Prlces That Do Not Exceed 10 Percent of Falr Market
Cost Is Not Necessary Nor Authorized for-Military Construction

Application of the legislative authority to award contracts.to SDB firms
at a price not exceeding fair market cost by more than 10 percent to mllltary
construction procurements is also not authorized by the’'-legislation since
the same condltlon is placed on that. provision utilizing less than full and
open competition; that is, the 10 percent price ‘differential is to be utlllzed

nlx "when necessary to fac111tate achievement of the 5 percent ‘goal."

The routine and arbltrary use of the 10 percent prlce differential prov151on
in military construction procurements will -only serve to increase the cost of-
construction to the taxpaying public and yet bear no relationship to achieving
the 5 percent objective.

‘The ten percent allowance is nothing more than an add-on cost, to
the detriment of taxpaying, particularly since the definition of fair market
cost:contained in the interim regulations is based on reasonable costs under
normal competitive conditions and not on the lowest possible costs. This
definition ignores the market realities of how prices are derived. Fair
market prices are exclusively the products of competition. Competition
forces business firms to seek the lowest possible cost methods of producing
or providing service. The fair market prices must be one arrived at through
competition, not developed -by in-house cost estimates and catalogue prices.
- The price estimating methods proposed in the interim regulations are not )
subject to pressure from, and condition in, the marketplace and must not be
used to develop a fair market price.




. Mr. Charles W. Lloyd
June 19, 1987
Page 3

The pressures to exceed the five percent goal are llkely to influence’

" government- estimators to inflate their estimates in order to- prov1de SDBs
with the opportunity to develop a non-competitive prlce within the protectlve
ten percent statutory allowance. Not only will the pressure to inflate'.

the "fair market price" increase the taxpayer's costs, but the subsequent
contract award. price submitted by the SDB in the absence of full and open

" competition will further increase the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting aside
contracts for SDBs will force contracting officers to set aside contracts
in numbers which bear no relationship to the 5 percent objective.
Experience with the existing small business Rule of Two, as contained in
the FAR and the Defense Supplement to the Federal Acquisition Regulation
(DFAR), bears evidence to the indiscriminate results of a "Rule of Two"
procedure.

In testimony on the Rule of Two before the House Small Business Committee
last June, the SBA's Chief Counsel for Advocacy stated that the Rule of Two
"is a convenient tool for determining when set-asides should be made."

AGC agrees that contracting officers find the Rule of Two to be a "convenient
tool" for determining when to set aside procurements for restricted
competition--a "tool" which, in constructionat least, has resulted in a near-
compulsion on the part of contracting officers to set aside nearly every
construction contract on the agencies' procurement schedule. AGC is confident
that exactly the same abuse will occur with the adoption of the "Rule of Two"
for SDBs; that is, contracting officers will indiscriminately set aside

any and every solicitation in order to meet and far exceed the "objective."

~ An example of the problem that will result by the use of the Rule of
Two as the criteria for determining SDB set-asides is the disproportionate
number of contracts for restricting competition set aside by the Defense
Department using the existing small business Rule of Two. In. FY 1984,
the Defense Department removed 80 percent of its construction contract
actions from the open, competitive market. Of 21,188 contract actions,
17,055 were set aside for exclusive bidding by small businesses.

. Contracting officers are delegated the responsibility to determine which
"acquisitions should be set aside for SDB participatidn. Contracting
‘officers are directed, in Section 219.502-72, that in making SDB set-

asides for research and development or architect-engineer acquisition,

there must be a reasonable expectation of obtalnlng from SDBs scientific

~and technologlcal or architectural talent consistent with the demands of the
acquisition. There are construction acquisitions, as well, in which the
complexity of construction demands an adequate experiential and competency
level. Recognition of this is not included in Section 219.502.72(a),

leaving the distinct impression that contracting officers will indiscriminately
set aside virtually all construction solicitations. | )



" Section 219. 502-72(b)(l) is gﬁlt—edged 1nv1tationﬂ for. abuse in:that

‘SDBs have merely to offer-a- bid in a highly competltlve marketplace within 10%
of what could- reasonably be expected to be the award prlce.r Thus, having
established their “credentlals'". and- their non-competitiveness, the

government would then-sanction and encourage this non~competitiveness by -

setting aside subsequent construction progects. This. proposal is ludi¢rous

and the personification of abuse of the taxpaying publlc through the procurement
process. -

_ AGC urges that the interim regulations: 1) not be: implemented on June 1
for military. construction procurement; and 2) not . be implemented for military
construction procurement until such time as the Department of Defense conducts
an economic impact analysis of the regulatlons 1n compllance with the Regulatory
Flex1b111ty Act of 1980.-

Sincerely,

Til 1ma C Burks a
Executive Vice Pre51dent

TCBJ/1jg



Building A Better New Mexico

HEW MEXICO BUILDING BRANCH .. ccommers
Albuquerque, New Mexico 87102
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June 18, 1987

Mr. Charles W. Lloyd

Executive Director

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (Ps&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301

RE: DAR Case 87-33
Dear Mr. Lloyd:

The New Mexico Building Branch, Associated General
Contractors, representing over 200 construction companles which
. are responsible for over 50 per cent of New Mexico's commercial
cornstruction volume each year, opposes the interim regulations
allowing for the "Rule of Two" set aside for Disadvantaged
Businesses in Section 1207 of Public Law 99-661, the National

Defense Authorization Act for Fiscal Year 1987.

We oppose the "Rule of Two" 1nter1m policy for the follow1ng
reasons: _ ' §

1. We believe that it is not necessary, nor has it been
authorized by Congress, to achieve a five per cent goal
of military construction contract dollars’ to, small
disadvantaged businesses “through the "Rule of Two“ set
aside.

2. Nor is it necessary, we believe, to use legislative
authority to award contracts to SDB firms at prices
that do not exceed fair market cost by more than 10 per
cent in order to achieve the goal of awarding five per
cent of military construction contract dollars to small
disadvantaged businesses.

. B - )

Serving Open Shop and Union Contractors
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LANG DIXON & ASSOCIATES

June 12, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd
Executive Secretary, ODASD.(P) DARS

.c/o OASD-(P&L) (M&RS)

Room 3C841
‘The Pentagon '
Washington, D.C. 20301-3062

Dear Mr. Lloyd,

I am writing to express my support for the regulations
that the Department of Defensé has developed to reach its
5% minority contracting goal. In general, I think they
represent a step forward and at least a good starting
point for going ahead with implementation. I especially
support the intent to develop a proposed rule that would
establish a 10% preference differential for small dis-
advantage businesses in all contracts where price is a
primary decision factor. -

-However, I am concerned that several important ques-
tions have been overlooked in the published interim re-
gulations. First, there are no provisions for subcontracting.:
Second, there is no mention of participation by Historically
Black Colleges and Universities, and other minority in-
‘stitutions. -Third, it is not.clear on what basis advance :
payments will be available to small disadvantaged “contractors
in pursuit of the 5% goal. And finally, partial set-asides
‘have been specifically prohibited despite their potential
contribution to small disadvantage participation at DoD.

I urge the Defense Department to'addréss the above
~issues quickly, and to move forward aggressively in pursuing

the 5% goal set by law.

LD/mdm

FINANCIAL STRATEGIES '

~ EXECUTIVE PLAZA SUITE 300 A O P.O. BOX 546 O FT. WASHINGTON, PA. 19034 O (215) 641-0550

[J ALSO SERVING THE WASHINGTON, D.C. MARKET
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PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et
, al. o

448 US 448, 65 L Ed 24 902, 100 S Ct 2758
[No. 78-1007]

SUMMARY

Associations of- construction contractors and subcontractors,

along with a
firm engaged in heating, ventilation, and air conditioning wor

k, brought an |

business enterprise” provision (§ 103(f)(2)) of the Public Works Employment
-Act of 1977 (91 Stat 116)—a proylsipn implemented_ in regulations of the

5
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enterprise provision being the so called “ten percent set-aside requirement” !
of the provision whereby, absent an administrative waiver, at least ten

percent of the federal funds granted for local public works projects must be !
used by state and local grantees to procure services or supplies from '
businesses owned and controlled by “minority group members,” defined in ?

Briefs of Counsel, p 1324, infra.
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U.S. SUPREME COURT REPORTS 65 L Ed 24

FOOND IN THIS SUMEME Cover

. [448 US 448)
H. EARL FULLILOVE et al,, Petitioners,

v

PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et
_ al. o

448 US 448, 65 L Ed 24 902, 100 S Ct 2758
[No. 78-1007]
Argued November 27, 1980. Decided July 2, 1980.

Decision: Minority business enterprise provision of Public Works Employ-
ment Act, requiring “10% set-aside” of federal funds for minority busi-
nesses on local public works projects, held not violative of equal protec-
tion.

° * SUMMARY

Associations of: construction contractors and subcontractors, along with a
firm engaged in heating, ventilation, and air conditioning work, brought an
action in the United States District Court for the Southern District of New

assistance, the focus of the plaintiffs’ cha
enterprise provision being the so called “te
of the provision whereby, absent an ‘administrative waiver, at least ten
percent of the federal funds granted for local public works projects must be
used by state and local grantees to procure services or supplies from
businesses owned and controlled by “minority group members,” defined in

Briefs of Counsel, p 1324, infra.
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INTEGRATED SYSTEMS ANALYSTS, INC.
o July 23, 1987 |
Serial: - 87—M—0174

. Mr. Charles W. Lloyd

Secretary

- ODASD (P) DARS
_c/o OASD. (P&L) (M&RS)

Room 3Cc841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyad:

As a Senior Managjer of a disadvantaged business, I am
extremely concerned with Public Law 99-661 and Interim Rule
implementation. '

I strongly support the enclosed recommended changes on

the Coalition to Improve DOD Minority Contracting.

Sincerz=1ly,
Y el .

James C. Froman

Operations Center Manager

Enclosure -

JCF:st]

Co?y to: Honorable Caspar Weinberger
Honorable James Abdnor
llonorable Gus savage

4

Merrifield Executive Center
8220 Lee Highway
Fairfax, VA 22031
703-641-9155
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‘Room 3C841 The Pentagon

§

INTEGRATED SYSTEMS ANALYSTS, INC.

21 July 1987

‘Mr. Charles Ww. Lloyd :

Secretary
ODASD (P) DATS
c¢/o OASD (P&L) (M&RS)

Washington, D.C. 20301-3082

- Dear Mr. Lloyd.

As an executwe of a disadvantaged business, I am. very concerned with the
Interim Rule 1mplement1ng Public Law 99-661

I strongly support.the attached recommended changes of. the Coalition to
Improve DoD Minority Contracting.

Sincerely,

INTEG‘RATED SYSTEMS ANALYSTS, INC.

AN

C. A. Skinner, Jr.
Executive Vice President
for Operations

cc:  Honorable Caspar Weinberger ' - Senator Alan Cranston

Secretary - 744 G Street, Suite 106
Department of Defense San Diego, CA. 92101
The Pentagon, 3E880 : _
Washington, D.C. 20301 Senator Pete Wilson

. . 401 B Street, Suite 2209
Honorable James Abdnor San Diego, CA. 92101
Administrator - »
Small Business Admmlstratlon Congressman Jim Bates
1441 L Street, N.W. 3450 College Avenue, Suite 231
Washington, D.C. 20416 ‘ ' San Diego, CA 92115
Honorable Gus Savage Congressman Duncan Hunter
U. S. House of Representatives 366 So. Pierce Street
Room 1121 Longworth Building El Cajon, CA. 92020

‘Washington, D.C. 20515

"Coalition to Improve DoD Minority Contracting
¢/o Weldon H. Latham, Esquire

Reed Smith Shaw & McClay

8201 Greensboro Drive

McLean, Virginia 22102

Marina Gateway
740 Bay Blvd. ,
Chula Vista, CA 92010
619-422-7100



‘ INTEGRATED SYSTEMS ANALYSTS, NC

‘o MARINA GATEWAY
: ' 740 BAY BOULEVARD

'~ CHULAVISTA, CA 92010 : 4

619 422-7100 : 23 July 1987

Mr. Charles w. Lloyd
Secretary -

ODASD (P) DARS

c¢/o OASD (P&L) (M&RS)
Room 3C841 The Pentagon
Washington, D.C. 20301-3082

Dear Mr. Lloyd:

As an executive of a disadvantaged business, I am very concerned with the
Interim Rule 1mplementmg Public Law 99-661.

I strongly support the attached recommended changes of the Coalition to
Improve DoD Minority Contracting.

Sincerely,

ce:  Honorable Caspar Weinberger
Secretary
Department of Defense
The Pentagon, 3E880:
Washington, D.C. 20301

Honorable James Abdnor
Administrator

Small Business Admlmstratlon
1441 L Street, N.W.
Washington, D.C. 20416

"~ Honorable Gus Savage
U.S. House of Representatives
Room 1121 Longworth Building
Washington, D.C. 20515

Alan Cranston -
744 G Street, Suite 106
San Diego, CA. 92101
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Page 2
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cc:  Pete Wilson
401 B Street, Suite 2209
San Diego, CA 92101

Jim Bates . .
3450 College Avenue, #231
San Diego, CA 92115 :

Duncan Hunter
366 So. Pierce Street
El Cajon, CA 92020
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POSITION PAPER .

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661

DATE: - July 14, 1987

FROM:  COALITION TO IMPROVE DOD MINORITY CONTRACTING -

The timely response by the Department of Defense (DoD)
inlimplementing'SEction 1207 of Public Law 99-66l, (P.LL 99-661),
the National Defense Authorization Act for Fiscal Year 1987, is
commendable. The proposed regulations as set forth in the May 4,
1987 Federal Register can provide additional opportunity to the
minority community in the pursuit of defense procurements.

In reading the legislation as set forth in Section 1207,
it is clear that the intent of Congress in passing this
legislation was that the'mipority_community wculd realize five
percent (5%) of the defense procurement dollars through,government
procureﬁent with qualified minority business enterprises,
~ historically Black colleges and un1ver51t1es and other mlnorlty
1nst;tut1ons. The leglslatlon recognlzes that there is no
economic parity between the minority and majority populations, and
attempts to close this gap by providing an opportunity for . the
) minority community to.participate_more eéuitably in the'economic'
‘distributioh through.defense ptocurement;

The Department of Defense implementation of the
zwleglslatlon,.while tlmely, does appear to lack the necessary

-0

aggress1veness and emphasxs to reasonably expect that the 5/ goal



- will be achieved. In fact, the 1mp1ementat10n relles heavily on
 the prov131ons of 15 U.S.C. 637 et __g the ‘Small Business Act, to
the detriment of the realization of the goal.
Seven (7) specific areas wh1ch would sz§n1f1cant1y
enhance the probablllty of attalnlng the goal, w1th1n the
1 framework of the legislation, are set forth below. An Executive
. Summary which provides a brief oﬁerview'of these proposed actions,

is attached.

— — ———

Substantive Programmatic Improvements (Ttansition Plan Related)

1. The proposed implementation of P.L. 99-661 could
hinder the objectives of the Section 8(a) Program because |
Certified 8(a) business couid be forced to compete for set-asides
before they have gained the financial eapability to be able to
reasonably compete against more established fi;hs. See 52 Fed.
Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to
preserve the 8(a) opportunities; it is necessary that some
'hierarchal.decision'process be utilized since the reqgulations as -
presently written possess the potentiel to severely restrict the
opportunities fof newly established ot smaller 8(a) firms.

The proposed reguletions establish the first priority of'
‘the total SDB set-aside in the set-aside program order of |
precedence (Section.219.504): ‘At the same timei Section
i219 502-72(b)(2) reqhires the contractiné officer to ﬁake an'SDB:.
set-as;de determinatlon when multlple responsible 8(a) fltms

express an interest 1n hav1ng an acquis1t10n placed 1n the 8(a)

-2-




program. Under these proposed regulations, small 8(a) firms not

yet firmly established would be forced to compete before they are
ready. 'Additionally, acquisitiooé properly identified for the
;B(a) program by the activity SADBU woﬁld then require a full

technical and cost competition, rather than a technlcal

competltlon among the competing 8(a) flrms followed by SBA
f1nanc1e1 and management a551stance to the successful 8(a) winner
of the'technical competition.

To remedy this sithatioo,.the regulations shoﬁld state
that 8(a)‘firms would receive first consideration for direct 8(a)
contracts, or a technical competitioh would be conducted when two
(2) or more responsible 8(a).firms express an interest in an
acquiéition, for all approptiate procurements below a certain
threshold value. This would'be similar to the threshold presently_
eetablished for the small business set-aside program in DFARS
19.501.» Specific and different thresholds (e.g. all appropriate
acquisitions less than $2M) could be established by industry
groups, i.e., manufacturing, construction, professional services,

nonprofessional services.

2.: The DoD Interim Rule does not adequately address the
degree of subcontracting which a_Small‘Disadvantaged Busines;ﬁr
(SDB) will be permitted to pursue:under SDB set-aside procurement.
This creates the potential for a_éignificant portionAof the
tevenues earmarked forhthe minority commuﬂity to end upiih

business of the maJority communlty. ‘This has been demonstrated

under the exlstlnq small business’ set—351de program where large



. business frequently plays a. maJor role in determlnlng the outcome

of small bu51ness;procurements, and takes a s1gn1f1cant portlon of
the dollars intended.for the small business commun1ty. Many small
—bu51nesses in the defense industry reallze that unléss they have. a
large -business subcohtractor when b1dd1ng a small bus1ness set— )
-aside, that the;r:b1d is for nought. This has been ‘the central
issue in manydof the protests which are heard by the regional
offices'of’thelSmall Business Administration'(éBA),end the Office
of Hearings and Appeals. This aspect of implementetion Qf Section
1207 could be substantially strengthened by severely curtailing |
the degree of subcontracting (less than 257) for a SDB set-aside,
unless the subcontract is to. a qualified Minority Business
Enterprise (MBE), in which case the degree of subcontracting
permitted would be considerably more liberal. This approach would
both ensure that the bulk of the dollars would go to the segment
of the marketplace for whom it was intended, yet would permit a
SDB the opportunity to seek additional needed eapability to ensure
successful performance of a procdrement effort. It:would further
promote the strengthening ot minerity businesses thfough

cooperative efforts of the firms in the minority community.

3. - The boD implementation.defines SDBs,by referencingf
Section 8(d) of 15;U.S<9. This section invokes the size_standards
as established,for each inddstry by the SBA. Thejdollar veldme of
revenue represented hy’the DoD 5% geal, if achjeved, weuld '
quadruple the current letel tf performance of minbrity businesses

in the defense marketpiace.‘ With 'SBA size standards as a limiting



factor,; it may be dlfflcult for the DoD to find su££1c1ent numbers

of- quallfled minority bu51ness enterprises to meet th1s dollar

volume, espec1ally slnce the size of many of the MBEs in- the

. defense 1ndustry has been:unreallstlcally 1nflated?by revenues

from subcontracts from the SBA via the section_B(a):Program.'

These MBEs have historically faced considerable difficulty after 1

leaving the 8(a) busihess.development program because of limited
access to traditional finanoial instithtions and bias within the
marketplace. As a result, many of these—firms have not survived
as minority businesses after leaving the support of the 8(a)
Program. To create a larger source of qualified SDBs and to offer
a source of market access to MBEs who have left the 8(a) Program,
it is recommended that revenues of the MBEs which were obtained
via the 8(a) Program, not be considered in determining the size of
these firms when competing under the SDB set-aside program. Such
an action would not constitute a novel approach to addressing this
issue. In fact, it has been proposed:in a bill before'the

U.S. House of Representatives, H.R. 1807, addressind the£8(a)
Program participation. Further, the SBA has_the aﬁthority to take
such:action within the framework of 13 CFR 121.2 andv13 CFR
124.112(a)(2). Alternatively, as the intent of this legislation

is neither to redistribute procurement dollars amono small

‘businesses nor to lowerx the amount of procurement dollars among

.small bu51nesses, the size standards for "d1sadvantaged bu51ness

under this leg1s1at10n oould be redefined such that if there are

two or more disadvantaged businesses capable of performing the

.

work, it could be set-aside. This would establish the preference

-5~
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that the procurements set-aside should cohe>from the .unrestricted,
rather than the small business marketplace. . (See the attaéhed

légal authérity for the action proposed.)

Crucial--Procedural Imgrovemenfs

4. The DoD Interim Rule effectively eliminates,'from
the SDB set-aside determination process, the most knowledgeable
and efficient resource that the DoD possesses for assisting in
making these determinations. While the Dob policy statement
assigns significant responsibilities tb various Small and
Disadvantaged Business Utilization (SADBU) representatives (i.e.,
DoD Director, Associate Directors, and Small Business Specialists)
for implementation,”technical assistance, aad outreach programs
associated with P.L. 99-661, the authority that should accompany
these responsibilities is nonexistent in DoD's procedures. The
procedures'in DFAR 19.505, which deal withiadjudicating rejeétions
of set-aside recommendations between contracting officers and
SADBU's, have been made inapplicable to the SDB set-aside program
- by DFAR 19.506. This undercutting of SADBU authority is further
demonstrated in the DoD policy statement, where it is recommended
that the contracting officer utilize acquisition history,
so;icitation mailing lists, the Commerce Business Daiiy, or.DoD-
teéhpical teams‘(a new and undefined tefm) f; find two capable SDB -
soarcés. Tﬁe éxclusfan of the SADBU représeatative ffom this
process isvhighly suspect, especially since the SADBU

representative would be the most likely person to have, in one

-6~



locatjon, more informatioh on SDB companies and capabilities than

" any of the sources listed in the policy. It is specifically
: recommended that the SADBU be 1dent1f1ed as an 1ntegral party in
 the SDB set-aside processland=xhat, as a mlnlmum, the appeal

rights in DFARS 19.505- be made appllcable to the SDB set-aside

program. The DoD should 1n order to show v1gorous support for

'thls Congressionally mandated program, consider prov1d1ng more

strlngent and higher v151b111ty appeal rights that will a551st in

meeting program goals. ——

S. The DoD Interim Rule permits very broad latitude in
terms of who can challenge (protest) a contract award under a SDB
set-aside. Proteats have frequently been used within the SDB set-
aside program as delaying tactics in awarding contracts to allow
for bridging contracts, contract extensions, etc. Many protests
have not been well founded, and only serve to delay or perturb the

normal procurement process. It is recommended that interested

.parties under the SDB set-aside be restricted to qualified SDB

offerors, and that some oonsideration be given to imposing

penalties for protests which are ultimately determined to have

been frivolous in nature.

6. The DoD_Interim Rule contains no provisions for

encouraging the award of:SDB contracts,under P.L. 99-661. ‘(See

‘Interim Rule, 52, Fed. Reg. 16263 (to be codified at 48 CFR



§§ 204, 205, 206, 219 and-252)] Therefore, we recommend that
some measure of the contractlng off1cer s performance 1nclude an

evaluatlon of satlsfactory progress towards the S/ goal.

7. Sﬁall’disadvahtaged;busihesses should not be
excluded from part1c1patlon in the program simply because they
cannot perform the entire scope .of the requ1rements. Contracting
offlcers>should be encouraged to consider partial SDBs set-asides
where there are SPbBs-capable of performing discrete portions of |
ominous or other large contracts. This would avoid the obvious
result that no SDBs will be sufficiently large or qualified to
perform some of the more complex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which is to
protect SDBs from unsurpation of their contracts by large
businesses. This position is consistent with the intent, since
allowing SDBs to perform portions of contracts encourages, rather_
than discourages, greater SDB participation. | |

Taken as a package, these recommended changes are
intended to substantially heighten the»probability of realizing
the DoD Minority Goal and to take a first step toward promoting a
hlgher level of mlnorlty business part1c1pat10n in government

contracting as a whole.



 INTEGRATED MICROCOMPUTER SYSTEMS, INC.

2 RESEARCH PLACE « ROCKVILLE, MARYLAND 20850 + (301) 948-4790 + (301) 869-2950 (TDD)

July 29, 1987 -

Mr. Charles W. Lloyd

Executlve Secretary, ODASD(P) DARS
¢/o OASD (P&L) (M&RS)

Room 3C841, the Pentagon
Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloya:

Integrated Mlcrocomputer Systems, Inc., (IMS), Is a small disadvantaged business (SDB)
which has been participating In Government contracting through the Section 8(a) Pro-
gram, small business set-asides, and full and open competition. We would like to offer
recommendations and comments regarding the Interim Rules authorizing an SDB set-
aslde program to assist the Department of Defense (DoD) in achleving the 5% goal for
contracts awarded to the minorlty community In fiscal years 87, 88, and 89 established
by Public Law 99-661.

We would like to commend DoD for its timely action In promulgating procedures to pro-
vide additlonal opportunities for SDBs to particlpate In Government contracts. We
belleve that the concept Is completely sound and Is the methodology which will best
assist DoD In achleving the desired goals. However, there are stlll certaln major
deficlencies which do not appear to have been addressed In the Councll’s Interlm Rales.
These deficlencles could mllitate agalnst goal achlevement if not addressed. Additlon-
ally, there appear to be several minor procedural areas which could, If changed, faclli-
tate the contractual process for both parties. It ls recognized that not all the major
deficlences noted are under the purview of the DAR Councll (or even DoD), but DoD
appears to be the most loglcal sponsor of the requlred changes, regulatory and/or statu-
tory. S

Major policy questions and deflclencles which are consldered critical to the long term
achlevement of the goal are provided in the attached comments 1, 2, and 3. Comments
4 through 7 are recommended procedural changes which are furnished for your con-
slderation. We belleve that these changes could make the process easler for everyone.



_ IMS appreclates the opportunlty to comment on the proposed procedures. We hope
that these comments wlll be helpful to the Department of Defense 1n offering Increased
. opportunltles to small disadvantaged buslnesses to particlpate In provlding DoD require-
ments for supplles and services. . S

Sincerely,

President

B v Honorable Caspar W. Welnberger
' Secretary ‘
Department of Defense
The Pentagon, 3E880
Washington, D.C. 20301

Ms. Norma Leftwlch

Director

Office of Small and Disadvantaged Buslness Utilization
Under Secretary of Defense for Acqulsition

, | The Pentagon, 2A340
’ Washington, D.C. 20301
Honorable James Abdnor
Administrator
Small Business Adminlstration

1441 L Street, N.W.
Washington, D.C. 20416

Honorable Dale Bumpers, Chalrman
Commlttee on Small Business '
United States Senate

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510 '

Honorable Lowell P. Welcker, Jr.
- Commlittee on Small Buslness

Unlted States Senate

428-A, Russell Senate Office Bldg.
_ Washington, D.C. 20510 :

»



' Honorable Robert Dolé

Unlted States Senate -
,SH 141, Hart Senate Office Bldg.
Washington, D.C. 20510-1601

Honorable John Warner
Unilted States Senate :

SR 421, RussellﬁASena.t;e Office Bidg.

Washington, D.C. 20510-4601

Honorable Sam Nunn .
Committee on Small Buslness
United States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510 ’

Honorable Paul S. Sarbanes
United States Senate

SD 332, Dirksen Senate Office Bldg.

Washington D.C. 20510-2002

Honorable Barbara A. MiKkulskl
Commlittee on Small Business

-United States Senate

498-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Rudy Boschurtz
Commlttee on Small Buslness
Unlted States Senate

428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510

Honorable Warren Rudman'
Committee on Small Business
Unlted States Senate:

428-A, Russell Senate Office Bldg.
Washington, D.C. 20510

Honorable Alfonse M. D’Amato
Committee on Small Buslness
Unlted States Senate -
428-A, Russell Senate Office Bldg.
‘Washlngton, D.C:‘ 20510




Honorable Robert W. Kasten
Committee on Small Business
“United States Senate

428-A, Russell Senate Offlce Bldg.

Washlngt.on, D.C. 20510

Honorable Larry Pressler
Commlttee on Small Buslness

- Unlted States Senate
428-A, Russell Senate Office Bldg. -

Washlngton, D.C. 20510

~ Honorable Malcom Wallop

Committee on Small Buslness
United States Senate .

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Christopher S. Bond
Committee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable James R. Sasser
Commlittee on Small Business-
United States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Max Baucus
Committee on Small Busliness
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

Honorable Carl Sevin
Commlittee on Small Buslness
Unlted States Senate

428-A, Russell Senate Office Bldg.

\;’Vashlngton, D.C. 20510

Honorable Alan J. Dixon
Commlittee on Small Business
Unlted States Senate

428-A, Russell Senate Office Bldg.

Washington, D.C. 20510

.




Honorable David L. Boren
Committee on Small Business
United States Senate o
‘428-A, Russell Senate Office Bldg:
Washington, D.C. 20510

Honorable Tom Harkin
Commlittee on Small Business - -
Unlted States Senate -

428-A, Russell Senate Offlce Bldg:
- Washington, D.C. 20510 '

Honorable John F. Kerry
Commlttee on Small Buslness
United States Senate '
428-A, Russell Senate Offlce Bldg.
Washington, D.C. 20510

Honorable Constance Morella
U.S. House of Representatlves

1024 Longworth House Offlce Bldg.

‘Washlington, D.C. 20515-2008

Honorable Roy P. Dyson

U.S. House of Representatlives

224 Cannon House Ofllce Bldg.
Washington, D.C. 20515-2001

Honorable Helen Delich Bentley
U.S. House of Representatlves

1610 Longworth House Office Bldg.

Washington, D.C. 20515-2002

Honorable Benjamin L': Cardin -
U.S. House of Representatives

507 Cannon House Office Bldg.

Washington, D.C. 20515-2003

Honorable Tom McMlllen
U.S. House of Representatlves

1508 Longworth House Offlce Bldg.

Washington, D.C. ~20515-2004



Honorable Steny H. Hoyer

U.S. House of Representatives
1513 Longworth House Office Bldg.
Washington, D.C. 20515-2005

Honorable Beverly B. Byroh

U.S. House of Representatlves
2430 Rayburn House Office Bldg.
Washlngton, D.C. 20515-2008

Honorable Nicholas Mavroules, Chalrman
Subcommittee on Procurement
U.S. House of Representatives

- 2361 Rayburn House Office Bldg. -

Washington, D.C. 20515

Honorable Kwelsl Mfume
Subcommittee on Procurement
U.S. House of Representatlves
2361 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Charles Hayes
Subcommlittee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.
Washlington, D.C. 20515

Honorable John Conyers
Subcommlittee on Procurement
U.S. House of Representatlves
2381 Rayburn House Office Bldg.
Washington, D.C. 20515

Honorable Dennls Eckart
SubcommIittee on Procurement
U.S. House of Representatives
2361 Rayburn House Office Bldg.
‘Washington, D.C. 20515

Honorable Gus Savage

Subcommlttee on Procurement
U.S. House of Representatlves . =
2361 Rayburn House Office Bldg.
Washington, D.C." 20515 ‘



‘Honorable Esteban Torres
Subcomimlttee on Procuremenb
U.S. House of Representatives

‘2361 Rayburn House Office Bldg.

Washington, D.C. -20515

Honorable H. Martin Lancaster
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Sliiro Conte
Subcommlttee on Procurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable John Rhodes
Subcommlttee on Procurement
U.S. House of Representatives

2361 Rayburn House Ofiice Bldg.

Washington, D.C. 20515

Honorable Dean Gallo
Subcommittee on Procurement
U.S. House of Representatives

2361 Rayburn House Office Bldg.

Washington, D.C. 20515

Honorable Frederick Upton
Subcommittee on Procurement
U.S. House of Representatives

12361 Rayburn House Office Bldg.

Washlngton, D.C. 20515 -

Honorable Elton Gallegly '
Subcommittee on Rrocurement
U.S. House of Representatlves

2361 Rayburn House Office Bldg.

Washington, D.C. 20515




MAJOR POLICY ISSUES .

1. Orlentamon towards Services-Type Contra tS. ZThe entire proposed program

" .established by :the Interlm Rules Is structured to fit Into the context of the current small

business- set-aside program and the general tenor-of exlstlng contracting regulations.
Both of these are completely orlented toward supply contractlng and the manufacturing
Industries. However, the recent Senate Committee on Small Buslness’ report on Its sur-
vey of graduates of the 8(a) program developed statlstics showlng that only 3- 4% of the
respondlng mlnorlty buslness enterprises were: engaged In manufacturlng; the large
majority were elther In construction or some type, of services. It would only appear logl-
cal that the necessary dollar Increases to meet DoD’s goal will have to be obtalned In
the industry concentratlons where the potentlal awardees are. The orlentation of the -
detalled Implementing instructlons for the program are currently not In that directlon.
Although the Intent and the broad concept are both excellent and we concur completely,
it 1s suggested that a complete review of the detalled implementation procedures to con-
vert them more to a services/construction orlentatlon would probably produce much
higher end results for DoD, l.e., award dollars to SDBs.

2. Small Buslness Slze Standards.  We recognlze that the DAR councll does not
establish small buslness standards but must conform 1ts policles to the slze standards
promulgated by SBA. However, achleving the directed goal Initlally may well mllitate
against 1ts achlevement downstream because of the much greater volume of dollars
which would be flowing into the SDB communlty. Strict adherence to current size stan-
dards could cause many SDBs to rapldly attaln large buslness status, rendering them no
longer eligible for awards elther through the 8(a) program or the SDB set-aside pro-
cedure belng established by the Interlm Rules and/or DAR Case 87-33. Thls could
dramatlically reduce the number of highly qualified, responsible minority business enter-
prises avallable to DoD, restricting competition and potentlally severely downgrading
the quality of supplles and services recelved by DoD since they would be then deallng
mostly with newer, less experlenced sources. A most logical solution to thls potential
problem seems to be for DoD to actlvely support the ploposal in H.R. 1807 to exempt
revenues obtalned through 8(a) Program awards from the three year revenue computa-

“tlon used for slze determlnation where the standard 1s expressed In dollar volume. The

DAR Councll would appear to be the logical originator of a recommendation within DoD
for active Execut.lve Depaltmgnt support of this: proposal.

- An alternate approach, elthen as an interim measure or If H.R. 1807 should fall passage,

would. be a DoD request to the SBA to take such an actlon within lts already exlisting
statutory authority. A fipal alternatlve, contingent upon the absolute Intent of the '
Congress In passing Section 1207 of P.L. 99-661, would be for DoD to sponsor a leglsla-
tive proposal to redefine the g,oal to be awards to entltles simply specifled as ‘minority

.



business enterprises’, dropping the term ‘small’. "It 1s not Inconcelvable that the con-
tracting communlty has become so Ingralned In the use of the term ‘small dlsadvantaged
buslness’, particularly since all contracting regulatlons and programs are deslgned
around that partlcular term, that 1t has become equated to ‘minority buslness enter-
prise’. Minorlty buslness enterprises or disadvantaged buslnesses are not, of necesslty, -
also small. The real Intent may well iave been to direct awards to minorlty owned
businesses but the wrong, albel}i‘famll!’ar, terminology was Inadvertently used. ..

However, regardless of the apprbach, we belleve thls to be a real problem which must be
addressed and solved If any program Ys to be successful. We also belleve that DoD,

" through OUSD(A), ODASD(P) and the DAR councll, must take the lead In obtalining a

“solution.

3. Non-Degradation of 8(a) Program. The directlon to the contracting officer at
proposed paragraph 219.502-72(b)(2) appears to be In direct conflict with the policy
expressed at paragraph 219.801. Maklng a determination that an a.cqulSltlon will be
set-aslde will, of necesslty, remove that acquisition from the 8(a) program. Contracts
awarded to the SBA through the 8(a) program certalnly count toward the dollar goal for
DoD; diverting the acquilsition from the 8(a) program both deprives the SBA Minority
Business Development staff of the opportunity to determine the best match between the
business development plans of its 8(5,) firms and the acquisltion, and could deny the
acquisitlon to any 8(a) firm slnce many SDBs are not 8(a) program participants. The
219.502-72(b)(2) procedures appear to be an attempt to maximlze award dollars which
can both be attributed toward the 5% goal and reported by DoD as competitlve awards.
We strongly belleve the policy statement at 219.801 to be the only correct and equltable
position and recommend the deletion of the procedure at 219. 502—72(b)(2) in 1ts entlirety.
Further, since the Incorrect use of the term ‘set-aside’ to also refer to 8(a) Program
acquisitlons has become endemlc within the contracting community, language should be
added to Subpart 19.8 paragraph 219.801 to provlide that the newly authorized SDB
set-aslde procedure shall In_no way dlvert acquisitions from the tradltional 8(a) Pro-
gram. Otherwlise, the 8(a) Program should be Inserted as (b)(1) In Paragraph 219.504
wlith each other category belng dropped one notch to ensure that the 8(a) Program 1s
deslgnated as first priority.

‘RECOMMENDED PROCEDURAL CHANGES

4.  Slze Standards in Svnops\s Ttls 1ecommended that the Instructlons regarding

preparation of synopses at 205 207 be e\panded to also direct the contracting activity
‘submlitting the synopsis to determlne and clearly Indlcate the applicable slze standard,
preferably by ldentlfication of ‘the applicable SICC." Thls precludes potentlal offerors

.
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from elther requesting the sollcitation only to determine that they are not ellgible or
having to call the designated polnt of contact to attempt to determine the slze standard.
Particularly In the services area, a glven functional description could be Judged to be in
any of multiple SICCs, with differing slze standards. Current FAR/DFARS directions -
for synopsis prepara,tlon do not expllcltly requlre Inclusion of the slze standard. ~ )

5. Subeontracting from Non M'lnorlt;v' Buslness Sources. It Is recommended that
direction be provided to the Contractlng Officer to the effect that each sollcitation must
clearly specify the degree of subcontractlng which will be permltted with other than

- ~ small disadvantaged buslnesses. It Is belleved that the Contracting Officer, with the

advice and asslstance of the SBA and/or supporting SADBU representative, 1s In the
best positlon to make this determlnation. Determlnations should be based upon an
analysis of the Indlvidual requirement being set-aslde and knowledge of the marketplace.
Although ‘fronting’ should definitely be prevented Insofar as possible, the nature of the
subcontracting effort logically requlired and the avallabllity from minorlty business
sources varies with each acquisitlon. The requirement for a relatively large percentage
of subcontracting, particularly where the subcontracting would be for equlpment to be
provided as a portion of a services type contract, and the SDB can otherwlse perform
the requirement and will provide a slgnificant effort, should not be a barrler 1o selecting
an acquisition for a SDB set-aside.

6. Small Disadvantaged Business Protests. The detalled Instructions regarding
protesting a small disadvantaged business representation appear redundant and unneces-
sary since they almost duplicate FAR 19.302. It ls recommended that the last two sen-
tences of the proposed paragraph 219.301 and the entlre proposed paragraph 219.302 be
deleted. The followlng substitution is recommended:

219.302 Protestlng a small buslness representation

Challenges of questions concernlng the slze or the dlsadvantaged buslness st,at,us of
any SDB shall be processed In accordance with the procedures of FAR 19.302.

7. Partial Small Disadvantaged Business_Set-Asldes. There appears to be no
particular justification for the ‘policy contained In 219.502-3 excluding partlal set-asides.
Minority business enterprises should not be consldered any less likely to perform satls-
factorily under the procedures.for partial set-asldes than any other small business. It Is
recommended that the currently proposed pollcy statement be rescinded and replaced
by a pollcy that, If approprlate, allows partlal set-asldes to be used for the SDB set-aslde

: program as well.




National Headquarters

1015 15th Street, N.W.
Suite 901
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Telephone: (202) 393-3620

NATIONAL SECURITY INDUSTRIAL ASSOCIATION
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Chairman,
Board of Trustees

D. G. Corderman
Vice Chairman,
Board of Trustees
Chairman,
Executive Committee

H. D. Kushner
Vice Chairman,
Executive Committee
W. H. Robinson, Jr.
President

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd :
Executive Secretary

ODASD (P) DARS :

c/o OUSD (A) Mailroom

Room 3D139

The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

AUL U3 W

The National Security Industrial Association (NSIA) ié pleased to
comment on the notice of intent = to develop a proposed rule to help
achieve a goal of awarding 5 percent of contract dollars to small

amend the Defense Federal Acquisition Regulatory Supplement (DFARS)

.disadvantaged businesses. (DAR CASE 87-33). This interim rule would

to implement Section 1207 of the National Defense Authorization Act
for the Fiscal Year 1987 (PL 99-661) entitled ''Contract Goal for

Minorities".

There is a concern especially among ''small businesses'" that under the
proposed rule, the new percentage goals will infringe on the business
opportunities of "small business" section not identified as "small
disadvantaged businesses" (SDB). The same concern has been expressed
by women-owned businesses, both of which are now competing against

large businesses.

Many large businesses (some of who are NSIA member companies) that

are active in Defense Contracts through earnest outreach programs

are now spending 1.9% of their subcontracting dollars with small
disadvantaged businesses. They would be hard tasked to increase
‘their purchases approximately 1507 with Small Disadvantaged Businesses

(SDB).

This is extfémély difficult in high-technology/manufacturing
industries where the capacity for SDB to produce. has not yet been

demonstrated.

Some NSIA smaller company mémbers'ére further concerned that
using less than full and open competitive procedures and making

percent would definitely impact the strides they have made in being

.awards for prices that may exceed fair market costsby up to 10

truly competitive with big business.



Mr. Charles W. Lloyd |

Page two :

.A further concern of both large and small companies is that the

emphasis on percentage and the potential of -receiving 10 percent above
fair market value without meeting competitive requirements could '
encourage a surge of business individuals to place a small disadvantaged
person at the head of their firm representing 51% ownership, thereby
creating "false fronts" to more easily reap the benefits of Defense
business. ' ‘ :
Also of concern is the reporting by code for each "Ethnic Group "

such as Asian-Indian Americans, Asian-Pacific Americans, Black Americans,

Hispanic Americans, Native Americans, and Other minority groups.

The potential for comparisons among ethnic groups, and potentially

later requests, to "even-out" individual ethnic groups because of one

or more ethnic groups not getting their share appears to be administra-

tively perilous. In addition, if this requirement were passed on to

large business the administrative costs for systems and reporting

would be sizeable. This would appear to impact also on the information

collection requirements found in the "Paperwork Reduction Act".

Finally, the National Security Industrial Association encourages the
proposed "enhanced use" of technical assistance programs by DoD to

SDB since this would help increase the vendor base, increase potential
for SDB, and eventually help efforts to provide the available

products at the lowest life cycle cost to the Federal Government.

We would be pleased to meet with you to further discuss this issue.
Point of contact is Colonel E.H. Schiff of my staff.

Sincerely,

. 2
allace H. Robinson, Jr.
President

WHR: ff
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INTEGRATED SYSTEMS ANALYSTS, INC.

C. Michael Gooden

President

July 27, 1987
Serial: 87-C-648

Mr. Charles w Lloyd
Executive Secretary, ODASD (P) DARS

‘Defense Acquisition Regulatory Council

c/o OASD, (P&L) (M&Rs), Room 3C841
The Pentagon

- Washington, D.C. 20301-3062

Ref: DAR Case 87-33
Dear Mr. Eloyd:

By letter dated June 9, 1987, Serial: 87-C-506, Integrated
Systems Amalysts, Inc. (ISA), provided recommendations that ad-
dressed four specific areas wherein the DoD implementation of
Section 1207 of P.L. 99-661 could be significantly enhanced
within the framework of the existing legislation.

Since submission of the June 9th letter, ISA has been a
participamt in a number of discussion groups established within
the minority business community for the purpose of developing a
united amd cohesive position on the proposed regulations. As a
result of these discussions, ISA wishes to provide comments on
three (3) additional areas which are complementary to our earlier
submissiom.

'Additional comments are set forth below:

1. The proposed implementation of P.L. 99-661 could hinder
‘the objectives of the Section 8(a) program because certi-
fied 8(a) business could be forced to compete for set-
asides before they have gained the financial capability to
‘be able to reasonably compete against more established
firms. See 52 Fed. Reg. 16266 (to be modified at 48 CFR
219.502-72). In order to preserve the 8(a) opportunities,
it is necessary that some hierarchal decision process be
utilized since the regulations as presently written possess
the potential to severely restrict the opportunltles for
newly establlshed or smaller 8(a) firms.

Corporate Offices
1215 Jefferson Davis Hwy.
Crystal Gateway I11, Suite 1304
Arlington, VA 22202
703-685-1800



Mr. Charles W. Lloyd
July 27, 1987
Page Two

The proposed regulations establish the first priority
of the total SDB set-aside in the set-aside program order
of precedence (Section 219.504). At the same time, Section
219.502-72(b)(2) requires the contracting officer to make

~an SDB set-aside determination when multiple responsible
- 8(a) firms express an interest in having an acquisition

placed in the 8(a) program. Under these proposed regula-
tions, small 8(a) firms not yet firmly established would .
be forced to compete before they are ready. Additionally,
acquisitions properly identified for the 8(a) program by
the activity SADBU would then require a full technical and
cost competition, rather than a technical competition among
the competing 8(a) firms followed by SBA financial and
management assistance to the successful 8(a) winner of the
technical competition.

To remedy this situation, the regulations should state
that 8(a) firms would receive first consideration for
direct 8(a) contracts, or a technical competition would be
conducted when two (2) or more responsible 8(a) firms
express an interest in an acquisition, for all appropriate
procurements below a certain threshold. value. This would
be similar to the threshold presently established for the
small business set-aside program in DFARS 19.501. Specific
and different thresholds (e.g. all appropriate acquisitions
less than $2M) could be established by industry groups,
i.e., manufacturing, construction, professional services,
nonprofessional services.

2. The DoD Interim Rule contains no provisions for
encouraging the award of SDB contracts under P.L. 99-661.
[See Interim Rule, 52, Fed. Reg. 16263 (to be codified at
48 CFR 204, 205, 206, 219 and 252)]. Therefore, we
recommend that some measure of the contracting officer's:
performance include an evaluation of satisfactory progress

~ towards the 5% goal.

. 3. Small disadvantaged businesses should not be excluded
~.from participation in the program simply because they

cannot perform the entire scope of the requirements.

. ‘Contracting officers should be encouraged to consider
. partial SDBs set-asides where there are SDBs capable of
. performing discrete portions of omnibus or other large
. contracts. This would avoid the obvious result that no
' SDBs will be sufficiently large or qualified to perform
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some of the more complex Defense contracts. It is well
within the spirit of DFAR 19.502-3, the purpose of which
is to protect SDBs from usurpatlon of their contracts by
large businesses. This position is consistent with the
intent, since allowing SDBs to perform portions of
contracts encourages, rather than discourages, greater
SDB participation.

As with my earlier letter, I sincerely appreciate the
opportunity to offer these comments. The importance of Section
1207 of P.L. 99-661 and these regulations to the minority
business community cannot be underestimated. I look forward to
final regqulations which will provide the means for DoD and the
minority business community to work together toward achievement
of the legislative goals.

Sincerely,

INTEGRATED SYSTEMS ANALYSTS, INC.

C Michéel Géoden
Pre51dent



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AUS ¢ & 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Council

ODASD(P) DARS :

c/o OUSD(A) Mail Room, Room 3D139

The Pentagon, Washington, DC 20301-3062

Dear Mr. Lloyd:

The following comments are submitted in compliance with DAR Case 87-33 :
and the procedures specified in the Federal Register, Wednesday July 1, 1987.

The Department is happy to note the Department of Defense (DOD) attempt to
set a "goal of awarding 5 percent of contract dollars to small disadvantaged
businesses.” Achieving this goal will affect the Indian communities in a
positive way. As you may be aware, there are presently four Indian
communities enjoying the benefits of DOD contracting and we would like
to see that number expanded. There are at least 245 additional Indian
communities that suffer from acute unemployment. We have searched for
ways to get these communities more involved with Defense contracting and
we see your setting of five percent as a positive step in that direction.
In order for the five percent goal to become a reality, we believe that

~ an incentive system designed to allow the prime and sub-contractors a
five to ten percent additional cost support fee should be made part of
the system. Without such an incentive, it is difficult, if not impossible,
to attract to the rural isolated areas, those businesses that are the core
of the Indian communities' need.

In addition to an incentive system being included, we strongly suggest that
a reporting system that breaks out the Indian businesses (both 8(a) and
non-8(a)) that receive Defense related contracts be developed and that

the report be shared with the Bureau of Indian Affairs. This information
would assist us to better coordinate our own economic development programs.

It has come to our attention that a very practical way of increasing the
number of contracts to small businesses might be achieved by increasing
the number of Break Out Specialists (Procurement OQutreach Representatives
(PCR's) in SBA's Procurement program). These specialists "break-out"
procurements for small businesses within major requirements. It is our
understanding that there are only ten of these specialists nationwide;

© to double or triple their staff could assist in meeting the five percent
goal. B ' '

Sincerely, |

ACHNGAsswtant Secretary - Indian Affairs
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NORTHWEST ‘F"L"b‘é'lDAjf CHAPTER
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA. INC.

201 s. “F” STREET, TELEPHONE 438-0551
PENSACOLA, FLORIDA 32501

June 19, 1987 °

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ADASD (P)DARS

c/o0 OASD (P&L)M&RS)

Room 3C841

The Pentagon
Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Northwest Florida Chapter of Associated General Contractors regards
the interim regulatlons implementing Section 1207 of Public Law 99-661,
the National Defense Authorlzatlon Act . for Fiscal Year 1987, as a gllt-
edged invitation to further abuse of construction procurement process
and opposes the interim regulatlons for that, and thefollow1ng’reasons.

1. -The "Rule of Two" set-aside for small dlsadvantaged businesses (SDB)
;15 not necessary, nor authorlzed by Congress, to achieve the goal of
-awarding 5 percent of military constructlon contract dollars -to small
‘disadvantaged bu51nesses.

2. The use in military cOnstruction procurements of the legislative authority
- to award contracts to SDB firms at prices that do not exceed fair market
cost by more than 10 percent is not necessary, nor authorized by Congress,
to achieve the goal awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

3. The use of a "Rule of Two" mechanism as the criteria for establishing
SDB set-asides will force contracting officers to set aside an inordinate.
number of military construction projects, far in excess of the 5 percent
objective. A similar "Rule of Two" mechanism used in small businesses
.set-asides resulted in 80% of Defense construction contract actions being -
set aside in FY 1984. :

AMERICA PROGRESSES THROUGH CONSTRUCTION (amstruct by Contract
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'“g plementatlon ‘of SDB Set-Asxde Is Not Necessa;y Nor Authorlzed for Military
Constructlon . .

.Section 1207.(e) (3) of the Natlonal Defense Authorlzatlon Act- for Fiscal
g Year 1987 provides the Secretary of ‘Defense with authority to enter into
contracts using less than.. full and open: competitive procedures and. to.award’
" such contracts to SDB firms at a price in excess of fair market prices by.
nomore:than-10. percent only:"when: necessary)to fa¢ilitate. achievement of
the 5 percent godal.” The leglslatlve intent is clear that onlyvﬁmnlexlstlng
.resources. are. 1nadequate to achieve ‘the 5 percent objective should the-
Secretary of Defense consider using less than full and open competitive
procedures such as set-asides.

While such restrictive procurement procedures may. be necessary to achieve
the 5 percent objective in certain classifications of Department of Defense
procurements, such procedures are clearly not necessary in military
- construction. 1In fiscal year 1985 disadvantaged businesses were awarded 9
percent of Department of Defense construction contracts ($709 million
of $7.9 billion). Clearly the 5 percent objective has already been achieved
and exceeded through the full and open competitive procurement process
for military construction contracts.

Applying the "Rule for. Two" SDB set-aside procedures to military
.construction procurements is not only not necessary, but clearly not
authorized by the ledislation since such set-asides are not "necessary to
. facilitate: achlevement of the 5 percent goal."

Contract Award to SDB at Prlces That Do Not Exceed 10 Percent of Falr Market
Cost Is Not Necessary Nor Authorized for-Military Construction

Application of the legislative authority to award contracts.to SDB firms
at a price not exceeding fair market cost by more than 10 percent to mllltary
construction procurements is also not authorized by the’'-legislation since
the same condltlon is placed on that. provision utilizing less than full and
open competition; that is, the 10 percent price ‘differential is to be utlllzed

nlx "when necessary to fac111tate achievement of the 5 percent ‘goal."

The routine and arbltrary use of the 10 percent prlce differential prov151on
in military construction procurements will -only serve to increase the cost of-
construction to the taxpaying public and yet bear no relationship to achieving
the 5 percent objective.

‘The ten percent allowance is nothing more than an add-on cost, to
the detriment of taxpaying, particularly since the definition of fair market
cost:contained in the interim regulations is based on reasonable costs under
normal competitive conditions and not on the lowest possible costs. This
definition ignores the market realities of how prices are derived. Fair
market prices are exclusively the products of competition. Competition
forces business firms to seek the lowest possible cost methods of producing
or providing service. The fair market prices must be one arrived at through
competition, not developed -by in-house cost estimates and catalogue prices.
- The price estimating methods proposed in the interim regulations are not )
subject to pressure from, and condition in, the marketplace and must not be
used to develop a fair market price.
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The pressures to exceed the five percent goal are llkely to influence’

" government- estimators to inflate their estimates in order to- prov1de SDBs
with the opportunity to develop a non-competitive prlce within the protectlve
ten percent statutory allowance. Not only will the pressure to inflate'.

the "fair market price" increase the taxpayer's costs, but the subsequent
contract award. price submitted by the SDB in the absence of full and open

" competition will further increase the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects

The use of a "Rule of Two" mechanism as the criteria for setting aside
contracts for SDBs will force contracting officers to set aside contracts
in numbers which bear no relationship to the 5 percent objective.
Experience with the existing small business Rule of Two, as contained in
the FAR and the Defense Supplement to the Federal Acquisition Regulation
(DFAR), bears evidence to the indiscriminate results of a "Rule of Two"
procedure.

In testimony on the Rule of Two before the House Small Business Committee
last June, the SBA's Chief Counsel for Advocacy stated that the Rule of Two
"is a convenient tool for determining when set-asides should be made."

AGC agrees that contracting officers find the Rule of Two to be a "convenient
tool" for determining when to set aside procurements for restricted
competition--a "tool" which, in constructionat least, has resulted in a near-
compulsion on the part of contracting officers to set aside nearly every
construction contract on the agencies' procurement schedule. AGC is confident
that exactly the same abuse will occur with the adoption of the "Rule of Two"
for SDBs; that is, contracting officers will indiscriminately set aside

any and every solicitation in order to meet and far exceed the "objective."

~ An example of the problem that will result by the use of the Rule of
Two as the criteria for determining SDB set-asides is the disproportionate
number of contracts for restricting competition set aside by the Defense
Department using the existing small business Rule of Two. In. FY 1984,
the Defense Department removed 80 percent of its construction contract
actions from the open, competitive market. Of 21,188 contract actions,
17,055 were set aside for exclusive bidding by small businesses.

. Contracting officers are delegated the responsibility to determine which
"acquisitions should be set aside for SDB participatidn. Contracting
‘officers are directed, in Section 219.502-72, that in making SDB set-

asides for research and development or architect-engineer acquisition,

there must be a reasonable expectation of obtalnlng from SDBs scientific

~and technologlcal or architectural talent consistent with the demands of the
acquisition. There are construction acquisitions, as well, in which the
complexity of construction demands an adequate experiential and competency
level. Recognition of this is not included in Section 219.502.72(a),

leaving the distinct impression that contracting officers will indiscriminately
set aside virtually all construction solicitations. | )



" Section 219. 502-72(b)(l) is gﬁlt—edged 1nv1tationﬂ for. abuse in:that

‘SDBs have merely to offer-a- bid in a highly competltlve marketplace within 10%
of what could- reasonably be expected to be the award prlce.r Thus, having
established their “credentlals'". and- their non-competitiveness, the

government would then-sanction and encourage this non~competitiveness by -

setting aside subsequent construction progects. This. proposal is ludi¢rous

and the personification of abuse of the taxpaying publlc through the procurement
process. -

_ AGC urges that the interim regulations: 1) not be: implemented on June 1
for military. construction procurement; and 2) not . be implemented for military
construction procurement until such time as the Department of Defense conducts
an economic impact analysis of the regulatlons 1n compllance with the Regulatory
Flex1b111ty Act of 1980.-

Sincerely,

Til 1ma C Burks a
Executive Vice Pre51dent

TCBJ/1jg
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June 18, 1987

Mr. Charles W. Lloyd

Executive Director

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (Ps&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301

RE: DAR Case 87-33
Dear Mr. Lloyd:

The New Mexico Building Branch, Associated General
Contractors, representing over 200 construction companles which
. are responsible for over 50 per cent of New Mexico's commercial
cornstruction volume each year, opposes the interim regulations
allowing for the "Rule of Two" set aside for Disadvantaged
Businesses in Section 1207 of Public Law 99-661, the National

Defense Authorization Act for Fiscal Year 1987.

We oppose the "Rule of Two" 1nter1m policy for the follow1ng
reasons: _ ' §

1. We believe that it is not necessary, nor has it been
authorized by Congress, to achieve a five per cent goal
of military construction contract dollars’ to, small
disadvantaged businesses “through the "Rule of Two“ set
aside.

2. Nor is it necessary, we believe, to use legislative
authority to award contracts to SDB firms at prices
that do not exceed fair market cost by more than 10 per
cent in order to achieve the goal of awarding five per
cent of military construction contract dollars to small
disadvantaged businesses.

. B - )

Serving Open Shop and Union Contractors
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LANG DIXON & ASSOCIATES

June 12, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd
Executive Secretary, ODASD.(P) DARS

.c/o OASD-(P&L) (M&RS)

Room 3C841
‘The Pentagon '
Washington, D.C. 20301-3062

Dear Mr. Lloyd,

I am writing to express my support for the regulations
that the Department of Defensé has developed to reach its
5% minority contracting goal. In general, I think they
represent a step forward and at least a good starting
point for going ahead with implementation. I especially
support the intent to develop a proposed rule that would
establish a 10% preference differential for small dis-
advantage businesses in all contracts where price is a
primary decision factor. -

-However, I am concerned that several important ques-
tions have been overlooked in the published interim re-
gulations. First, there are no provisions for subcontracting.:
Second, there is no mention of participation by Historically
Black Colleges and Universities, and other minority in-
‘stitutions. -Third, it is not.clear on what basis advance :
payments will be available to small disadvantaged “contractors
in pursuit of the 5% goal. And finally, partial set-asides
‘have been specifically prohibited despite their potential
contribution to small disadvantage participation at DoD.

I urge the Defense Department to'addréss the above
~issues quickly, and to move forward aggressively in pursuing

the 5% goal set by law.

LD/mdm

FINANCIAL STRATEGIES '

~ EXECUTIVE PLAZA SUITE 300 A O P.O. BOX 546 O FT. WASHINGTON, PA. 19034 O (215) 641-0550

[J ALSO SERVING THE WASHINGTON, D.C. MARKET
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PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et
, al. o

448 US 448, 65 L Ed 24 902, 100 S Ct 2758
[No. 78-1007]

SUMMARY

Associations of- construction contractors and subcontractors,

along with a
firm engaged in heating, ventilation, and air conditioning wor

k, brought an |

business enterprise” provision (§ 103(f)(2)) of the Public Works Employment
-Act of 1977 (91 Stat 116)—a proylsipn implemented_ in regulations of the
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enterprise provision being the so called “ten percent set-aside requirement” !
of the provision whereby, absent an administrative waiver, at least ten

percent of the federal funds granted for local public works projects must be !
used by state and local grantees to procure services or supplies from '
businesses owned and controlled by “minority group members,” defined in ?

Briefs of Counsel, p 1324, infra.
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FOOND IN THIS SUMEME Cover

. [448 US 448)
H. EARL FULLILOVE et al,, Petitioners,

v

PHILIP M. KLUTZNICK, Secretary of Commerce of the United States, et
_ al. o

448 US 448, 65 L Ed 24 902, 100 S Ct 2758
[No. 78-1007]
Argued November 27, 1980. Decided July 2, 1980.

Decision: Minority business enterprise provision of Public Works Employ-
ment Act, requiring “10% set-aside” of federal funds for minority busi-
nesses on local public works projects, held not violative of equal protec-
tion.

° * SUMMARY

Associations of: construction contractors and subcontractors, along with a
firm engaged in heating, ventilation, and air conditioning work, brought an
action in the United States District Court for the Southern District of New

assistance, the focus of the plaintiffs’ cha
enterprise provision being the so called “te
of the provision whereby, absent an ‘administrative waiver, at least ten
percent of the federal funds granted for local public works projects must be
used by state and local grantees to procure services or supplies from
businesses owned and controlled by “minority group members,” defined in

Briefs of Counsel, p 1324, infra.
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the Public Works Employment Act as United States citizens who are
“Negroes, Spanish-speaking, Orientals, Indians, Eskimos, and Aleuts.” Ulti-
mately, the District Court upheld the validity of the minority business
enterprise provision, denying the declaratory and injunctive relief which the
plaintiffs had sought (443 F Supp 9253). Thereafter, the United States Court
of Appeals for the Second Circuit affirmed, expressly rejecting the conten-
tion that the ten percent set-aside requirement violated equal protection,
and also rejecting, as the District Court had done, the various statutory
arguments which the plaintiffs had raised (584 F2d 600). - ‘

On certiorari, the United States Supreme Court affirmed. Although un-
able to agree on an opinion, six members of the court nonetheless agreed
that the minority business enterprise provision of the Public Works Employ-
ment Act, by virtue of its ten percent set-aside requirement, did not violate
equal protection under the due process clause of the Fifth Amendment nor

Title VI of the Civil Rights Act of 1964.

BURGER, Ch. J., announced the judgment of the court, and in an opinion
joined by WHiTE and PowELL, JJ., expressed the views that (1) in terms of
Congress’ objective in the minority business enterprise provision of the
Public Works Employment Act—to ensure that, to the extent federal funds
were granted under the Act, grantees who elected to participate would not
employ procurement practices that Congress had decided might result in
perpetuation of the effects of prior discrimination which had impaired or
foreclosed access by minority businesses to public contracting opportunities
—such objective being within the spending power of Congress under the
United States Constitution (Art I, §8, cl 1), the provision’s limited use of
racial and ethnic criteria constituted a valid means of achieving the objec-
tive so as not to violate the equal protection component of the due process
clause of the Fifth Amendment, and (2) the minority business enterprise
provision was not inconsistent with the requirements of Title VI of the Civil

Rights Act of 1964.

PowkLL, J., concurring, expressed the views that the racial classification
reflected in .the ten percent set-aside requirement of the minority business
enterprise provision of the Public Works Employment Act was not violative
of equal protection, being justified as:a remedy serving the compelling
governmental interest in eradicating the continuing effects of past discrimi-
nation identified by Congress, and that since the requirement was constitu-
tional, there was also no violation of Title VI of the Civil Rights Act of 1964.

MARSHALL, J., joined by BRENNAN and BLACKMUN, JJ., concurred in the
judgment, expressing the views that (1) under the appropriate standard for
determining the constitutionality of racial classifications which provide
benefits to minorities so- as to remedy the present effects of past racial
discrimination—which standard necessitates an inquiry into whether a

classification on racial grounds serves important governmental objectives

and is substantially related to the achievement of those objectives—the ten
percent set-aside requirement of the minority business enterprise provision

903
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STEWART, J., joined by RenNquisr, J., dissenting, expressed the view that
the minority business enterprise provision of the Publi
Act, on its face,

was justified by a relevant characteris-
tic shared by members of the pref

' erred class,. Congress had failed to
discharge its duty, embodied in the Fifth Amendment, to govern impar-

TOTAL CLIENT-SERVICE LIBRARY® REFEREN CES

15 Am Jur 24, Civil Rights §§ 93 et seq.

USCS, Constitution, Fifth Amendment

US L Ed Digest, Civil Rights § 7.5

L Ed Index to Annos, Civil Rights; Public Works

ALR Quick Index, Discrimination; Public Works and ‘Con-
tracts; Race or Color :

Federal Quick Index, Civil Rights; Public Works and Con-
tracts . : .

ANNOTATION REFERENCE

What constitutes reverse or majority discrimination
violative of Federal Constituti

on basis of sex or race
on or statutes. 26 ALR Fed 13.
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capital, and to give guidance through the
intricacies of the bidding process. The
administrative program, which recog-
" nizes that contracts will be awarded to
. bona fide MBE’s even though they are
" not the lowest bidders if their bids re-
flect merely attempts to cover costs in-
flated by the present effects of prior
disadvantage and discrimination, pro-
vides for handling grantee applications
for administrative waiver of the 10%
MBE requirement on a case-by-case basis
if infeasibility is demonstrated by a
showing that, despite affirmative efforts,
such level of participation cannot be
achieved without departing from the
program’s objectives. The program also
provides an administrative mechanism
to ensure that only bona fide MBE’s are
encompassed by the program, and to
prevent unjust participation by minority
firms whose access to public contracting
opportunities is not impaired by the ef-
fects of prior discrimination.

Petitioners, several associations of con-
struction contractors and subcontractors
and a firm engaged in heating, ventila-
tion, and air conditioning work, filed suit
for declaratory and injunctive relief in
Federal District Court, alleging that
they had sustained economic injury due
to enforcement of the MBE requirement
and that the MBE provision on its face
violated, inter alia, the Equal Protection
Clause of the Fourteenth Amendment
and the .equal protection component of
the Due Process Clause of the Fifth
Amendment. The District Court upheld
" the validity of the MBE program, and
.the Court of Appeals affirmed.

Held: The judgment is affirmed.

584 F2d 600, affirmed.

Mr. Chief Justice Burger, joined by
Mr. Justice White and Mr. Justice Pow-
ell, concluded that the MBE provision of
the 1977 Act, on its face, does not violate
the Constitution. .

(1) Viewed against the legislative and
administrative background of the 1977
Act, the legislative objectives of the MBE
provision, and the administrative pro-
gram thereunder, were to ensure—with-

‘out mandating the allocation of federal
funds according to inflexible percentages
906
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solely based on race or ethnicity—that,
to the extent federal funds were granted .
under the 1977 Act, grantees who
elected to participate would not employ
procurement practices that Congress had
decided might result in perpetuation of
the effects of prior discrimination which
had impaired or foreclosed access by
minority businesses to public contracting
opportunities.

(2) In considering the constitutionality
of the MBE provision, it first must be
determined whether the objectives of the
legislation are within Congress’ power.

(a) The 1977 Act, as primarily an exer-
cise of Congress’ spending power under
Art 1, §8, cl 1, “to provide for the . . .
general Welfare,” conditions receipt of
federal moneys upon the recipient’s com-
pliance with federal statutory and ad-
ministrative directives. Since the reach
of the spending power is at least as
broad as Congress’ regulatory powers, if
Congress, pursuant to its regulatory
powers, could have achieved the objec-
tives of the MBE program, then it may
do so under the spending power.

(b) Insofar as the MBE program per-
tains to the actions of private prime
contractors, including those not responsi-
ble for &any violation of antidiscrimina-
tion laws, Congress could have achieved
its . objectives;, under the Commerce
Clause. The legislative history shows
that there was a rational basis for Con-
gress to conclude that the subcontracting
practices of prime contractors could per-
petuate the prevailing impaired access
by minority businesses to’ public con-
tracting opportunities, and that this in-
equity has an effect on interstate com-
merce.

(¢) Insofar as the MBE program per-
tains to the actions of state and local
grantees, Congress could have achieved
its objectives by use of its power under
§5 of the Fourteenth Amendment “to
enforce, by appropriate legislation” the
equal protection guarantee of that
Amendment. Congress had abundant his-
torical basis from which it could con-’
clude that traditional procurement prac-
tices, when applied to minority busi-
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nesses, could perpetuate the effects of

_prior discrimination, and that the pro-

spective elimination of such barriers to
minority-irm access to public contract-
ing opportunities was appropriate.to en-
sure that those businesses were not de-
nied equal opportunity to participate in
federal grants to state and local govern-
ments, which is one aspect of the equal
protection of the laws. Cf., e.g., Katzen-
bach v Morgan, 384 US 641, 16 L Ed 2d
828, 86 S Ct 1717; Oregon v Mitchell,
400 US 112, 27 L Ed 2d 272, 91 S Ct 260.

(d) Thus, the objectives of the MBE
provision are within the scope of Con-
gress’ spending power. Cf. Lau v Nichols,
414 US 563,39 L Ed 2d 1, 94 S Ct 786.

(3) Congress’ use here of racial and
ethnic criteria as a condition attached to
a federal grant is a valid means to ac-
complish its constitutional objectives,
and the MBE provision on its face does
not violate the equal protection compo-
nent of the Due Process Clause of the
Fifth Amendment.

(@ In the MBE program’s remedial
context, there is no requirement that
Congress act in a wholly “color-blind”
fashion. Cf, e.g., Swann v Charlotte-
Mecklenberg Board of Education, 402 US
1, 28 L Ed 2d 554, 91 S Ct 1267; McDan-
iel v Barresi, 402 US 39, 28 L Ed 2d 582,
91 S Ct 1287; North Carolina Board of
Education v Swann, 402 US 43, 28 L Ed
2d 586, 91 S Ct 1284. - :

(b) The MBE program is not constitu-
tionally defective because it may disap-
point the expectations of access to a
portion of government contracting oppor-
tunities of nonminority firms who ‘may
themselves be innocent of any prior dis-
criminatory actions. When effectuating a
limited and properly tailored remedy to
cure the effects of prior discrimination,
such “a sharing of the burden” by inno-
cent parties is not impermissible. Franks
v Bowman Transportation Co., 424 US
747,777, 47 L Ed 2d 444, 96 S Ct 1251.

(c) Nor is the MBE program invalid as
being underinclusive in that it limits its
benefit to specified minority groups
rather than extending its remedial objec-
tives to all businesses whose access to
government contracting is impaired by

the effects of disadvantage or discrimina-
tion. Congress has not sought to - give
select minority groups a preferred stand-
ing in the construction industry, but has
embarked on ‘a remedial program to
place them on a more equitable footing
with respect to public contracting oppor-
tunities, and theré has been no showing
that Congress inadvertently effected an
invidious ‘discrimination by excluding
from coverage an identifiable minority
group that has been the victim of a
degree of disadvantage and discrimina-
tion equal to or greater than that suf-
fered by the groups encompassed by the
MBE program.

(d) The contention that the MBE pro-
gram, on its face; is overinclusive in that
it bestows a benefit on businesses identi-
fied by racial or ethnic criteria which
cannot be justified on the basis of com-
petitive criteria or as a remedy for the
present effects of identified prior discrim-
ination, is also without merit. The MBE
provision, with due account for its ad-
ministrative program, provides a reason-
able assurance that application of racial
or ethnic criteria will be narrowly lim-
ited to accomplishing Congress’ remedial
objectives. and that misapplications of
the program will be promptly and ade-
quately remedied administratively. In
particular, the administrative program
provides waiver and exemption proce-
dures to identify and eliminate from
participation MBE’s who are not “bona
fide,” or who attempt to exploit the re-
medial aspects of the program by charg-
ing an unreasonable price not attribut-
able to the present effects of past dis-

‘crimination. Moreover, grantees may ob-

tain a waiver if they demonstrate that
their best efforts will not achieve or have
not achieved the 10% target for minority
firm participation within the limitations
of the program’s remedial objectives.
The MBE provision may be viewed as a
pilot project, appropriately limited in
extent and duration and subject to reas-
sessment and re-evaluation by the Con-
gress prior to any extension or re-enact-
ment. : i

(4) In the continuing effort to achieve
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the goal of equality of economic opportu-
‘nity, Congress has latitude to try new
techniques such as the limited use of
racial and ethnic criteria to accomplish
remedial objectives, especially in pro-
grams where voluntary cooperation is
induced by placing conditions on federal
expenditures. When a program narrowly
tailored by Congress to achieve its objec-
tives comes under judicial review, it
should be upheld if the courts are satis-
fied that the legislative objectives and
projected administration of the program
give reasonable assurance that the pro-
gram will function within constitutional
limitations.

Mr. Justice Marshall, joined by Mr.
Justice Brennan and Mr. Justice Black-
mun, concurring in the judgment, con-
cluded that the proper inquiry for deter-
mining the constitutionality of racial
classifications that provide benefits to
minorities for the purpose of remedying
the present effects of past racial discrim-
ination is whether the classifications
serve important governmental objectives

* US. SUPREME COURT REPORTS
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and are substantially related to achieve-
ment ‘of those objectives, University of
California Regents v Bakke, 438 US 265,
359, 57 L' Ed 2d 750, 98 S Ct 2733
(opinion of Brennan, White, Marshall,
and Blackmun, JJ., concurring in judg-
ment in part and dissenting in part), and
that, judged under this standard, the
10% minority set-aside provision of the.
1977 Act is plainly constitutional, the
racial classifications being substantially
related to the achievemeént of the impor-
tant and congressionally articulated goal
of remedying the present effects of past
racial discrimination.

Burger, C. J., announced the judgment
of the Court and delivered an opinion, in
which White and Powell, JJ., joined.
Powell, J., filed a concurring opinion.
Marshall, J., filed an opinion concurring
in the judgment, in which Brennan and
Blackmun, JJ., joined. Stewart, J., filed a
dissenting opinion, in which Rehnquist,
J., joined. Stevens, J., filed a dissenting
opinion. .

- APPEARANCES OF COUNSEL _
Robert G. Benisch argued the cause for petitioners Fullilove et

al

Robert J. Hickey argued the cause for petitioner General Build-
ing Contractors of New York State, Inc.

Drew S. Days III, argued the cause for respondents.

Briefs of Counsel, p 1324, infra.

SEPARATE

[448 US 453)

Mr. Chief Justice Burger an-
nounced the judgment of the Court
and .delivered an opinion in which
Mr. Justice White and Mr. Justice
Powell joined. - B

[1a] We granted certiorari to con-
sider a facial constitutional chal-
lenge to a requirement in a congres-
sional spending program that, ab-
sent -an administrative waiver, 10%
of the federal funds granted for local
public works projects must be used
by the state or local grantee to pro-
cure ‘services or supplies from busi-
ness€s -owned and- controlled by
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members of statutorily identified mi-

nority groups. 441 US 960, 60 L Ed
2d 1064, 99 S Ct 2403 (1979).

I

* In May 1977, Congress enacted the
Public Works Employment Act of
1977, Pub L 95-28, 91 Stat. 116,
which amended the Local Public
Works Capital Development and In-
vestment Act of 1976, Pub L 94-369,
90 Stat 999, 42 USC §6701 et seq.
[42 USCS §6701 et seq.). The 1977
amendments authorized an addi-




Ta DOD B Employment Act of 1977, the Secre-
“

tary of Commerce promulgated regu-
lations to set into motion “Round I1”
‘of the federal grant program.* The
regulations require that construction
projects funded under the legislation
must be performed under contracts
awarded by competitive bidding, un:
less the federal administrator has
made ‘a determination that in the
_circumstances relating to a particu-
lar project some other method is in
the public interest. Where competi-
tive bidding is employed,

the regula-
lions echo the statute’s r:m%f
the basis o e “lowest responsive
Pid_submitted b bidder meetin
esEthsEa criteria Ol _responsxsﬂx-
Ty, and they also restate the ML
'r%““—Mm

EDA also has published guidelines
devom entirely to the aﬁmuusfra—
1on of tﬁe ﬁBE rovision. Th

Vide technical assxstance as_need

to lower or Waive bonding require-
mgnE where

(448 US 469)

- feasible, to solicit the
aid of the Office of Minority Business
==t Enterprise, the SBA, or other
sources for assisting MBE’s in ob-
taining reqmred working . capital,’

and to give guidance through the
intricacies of the bidding process.5

70 MR khoYD ., PLEASE SUBSTITUTE CoNTRACT
FoR THE WoRD GRANTEE

Us. SUPREME COURT REPORTS
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EDA regulations contemplate that,
as anticipated by Congress, most lo
cal public works projects will entail
the award of a predominant prime
contract, with the prime contractor
assuming the above grantee obliga-
tions for fulfilling the 10% MBE

requirement.®® The EDA guidelines
specify that when prime contractors
are seiected throu E competitive

e considere

e Lran
to be resgonswe onlx T at Teast 10

ercent o e contract funds are
expended for S. e ad-
IEE%WVMOM that
competitive incentive will motivate
aspirant prime contractors to per-
form their obligations under the
MBE prov151on so as to quahfy as
responswe bidders. And, since the
contract is to be awarded to the
lowest responsive bidder, the same
incentive is expected to motivate
prime contractors to seek out the
most competitive of the available,
qualified, bona fide minority firms.

This too is consistent with the legis-
lative intention.®

The EDA gmde]ines also outline
the projected administration of ap-
plications for waiver of the 10%
MBE requirement, which may be-
sought by the grantee either before
or during the bidding process.® The
Technical Bulletin issued by EDA dis-

 ~cusses in greater detail the process-

56 91 St.at 117, 42 USC §6706 (1976 ed

Supp II) {42 USCS § 6706); 13 CFR Part 317
(1978).

57. 91 Stat 116, 42 USC § 6705(eX1) (1976 ed
Supp I [42 USCS §6705(X1); 13 CFR
§317.19 1978).

58. Guidelines 2-7 App l57a—IGOa The
relevant portions of the guidelines are set out
in the Appendix t.o this opinion, 1.
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59. Guidelines 2; App 157a, see 123 Cong
Rec 5327-5328 (1977) (remarks of Rep. Mitch-
ell and Rep. Roe).

60. Guidelines 8; App 161a.

61. See 123 Cong Rec 5327-5328 (1977)
(remarks of Rep. Mitchell and Rep. Roe).

62. Guidelines 13-16; App 165a-167a. The
relevant portions of the guxdehnes are set out

. in the Appendix to this opinion, 2.
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(1980). Our cases reviewing the par-
_allel power of Congress to enforce
~the provisions of the Fifteenth
Amendment, U. S. Const, Amdt 15,
§ 2, confirm that congressional au-
thority extends beyond the prohibi-
tion of purposeful discrimination to
encompass state action that has dis-
criminatory impact perpetuating the
effects of past discrimination. South
Carolina v Katzenbach, 383 US 301,
15 L Ed 2d 769, 86 S Ct 8031 (1966)
cf. City of Rome, supra.

. With respect to the MBE provi-
sion, Congress had abundant evi-
- dence from which it could conclude
that minority businesses have been
denied effective participation in pub-
lic contracting. opportunities by pro-

curement practices that perpetuated
[448 US 478)

the effects of prior discrimination.
Congress, of course, may legislate
without compiling the kind of “rec-
ord” appropriate with respect to ju-
dicial or administrative proceedings.
Congress had before it, among other
data, evidence of a long history of
marked disparity in the percentage
of public contracts awarded to mi-
nority business enterprises. This dis-
parity was considered to result not
from any lack of capable and quali-
fied minority businesses, but from
the existence and maintenance of
barriers to competltlve' access which
had their roots in racial and ethnic
discrimination, and which continue:
today, even absent any intentional
discrimination or other unlawful
conduct. Although much of this his-
tory related to the experience of
minority businesses in the area of
federal procurement, there was di-
rect evidence before the Congress
that - this pattern of disadvantage
and discrimination existed with re--
spect to state and local construction
contracting as well. In relation to

924
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the MBE provision, Congress acted

- within its' competence to determine

that  the problem was national in
scope.

Although the Act recites no pre-
ambulary “findings” on the subject,
we are satisfied that Congress had
abundant historical basis from
which it could conclude that tradi-
tional procurement practices, when
applied to minority businesses, could .
perpetuate the effects of prior dis-
crimination. Accordingly, Congress
reasonably determined that the pro-
spective elimination of these: barri-
ers to minority firm access to public
contracting opportunities generated
by the 1977 Act was appropriate to
ensure that those businesses were
not denied equal opportunity to par-
ticipate in federal grants to state
and local governments, which is one
aspect of the equal protection of the

. laws. Insofar as the MBE program

pertains to the actions of state and
local grantees, Congress could have
achieved its objectives by use of its
power under §5 of the Fourteenth
Amendment. We conclude that in
this respect the objectives of the
MBE provision are within the scope
of the Spending Power. .

- [448 US 479)
@

There are relevant. similarities be-
tween the MBE program and the
federal spending program reviewed
in Lau v Nichols, 414 US 563, 39 L .
Ed 2d 1, 94 S Ct 786 (1974). In Lau,
a language barrier “effectively fore-
closed” non-English-speaking Chi-
nese pupils from access to the educa-
tional opportunities offered by the
San Francisco public school system.’
Id., at 564-566, 39 L Ed 2d 1,94 S Ct
786. It had not been shown that this
had resulted from any discrimina-




ance of practices using racial or eth-
~ nic criteria for the purpose or with
" the effect of imposing an invidious
discrimination -must alert. us to ‘the

deleterious
A [448 US 487)

effects of even benign
racial or ethnic classifications when
they stray from narrow remedial
justifications. Even in the context of
a facial challenge such as is pre-
sented in this case, the MBE provi-
‘sion cannot pass muster unless, with
due account for its administrative
_program, it provides a reasonable
assurance that application of racial.
or ethnic criteria will be limited to
accomplishing the remedial objec-
tives of Congress and that misappli-
cations of the program will be
promptly and adequately remedied
administratively.

It is significant that the adminis-
trative scheme provides for waiver
and exemption. Two fundamental
congressional assumptions underlie
the MBE program: (1) that the pres-
ent effects of past discrimination
have impaired the competitive posi-
tion of businesses owned and con-
trolled by members of minority
groups; and (2) that affirmative ef-
forts to eliminate barriers to minor-
ity-firm access, and to evaluate bids

~ U.S. SUPREME COURT REPORTS
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with adjustment for the present ef-

fects of past discrimination, would -

assure that at least 10% of the fed-
eral funds granted under the Public .
Works Employment Act of 1977
would be accounted for by contracts
with available, qualified, -bona fide
minority business enterprises. Each-

of these assumptions may be rebut-

ted in the administrative process.

The administrative program con-
tains measures to effectuate the con-
gressional objective of assuring legit-
imate participation by disadvan-
taged MBE’s. Administrative defini-
tion has tightened some less definite
aspects of the statutory identifica-
tion of the minority groups encom-
passed by the program.® There is
administrative scrutiny to identify

and
[448 US 488]

eliminate from participation in
the program MBE’s who are not
“bona fide” within the regulations
and guidelines; for example, spuri-
ous minority-front entities can be
exposed. A significant aspect of this
surveillance is the complaint proce-
dure available for reporting “unjust
participation by an enterprise or in-
dividuals in the MBE program.” Su-
pra, at 472, 65 L Ed 2d, at 920. And
even as to specific contract awards,

73. The MBE provision, 42 USC § 6705(fX2)
(1976 ed Supp ID [42 USCS § 6705(fX2)), classi-
fies as a minority business enterprise any
“business at least 50 per centum of which is
owned by minority group members or, in the
case. of a publicly owned business, at least 51
per centum of the stock of which is owned by
minority group members.” Minority group
members are defined as “citizens of the
United. States who are Negroes, Spanish-
speaking, Orientals, Indians, Eskimos and
Aleuts.” The administrative definitions are
set out in the Appendix to this opinion, 13
These categories also are classified as minori-
ties in the regulations implementing the non-
discrimination requirements of the Railroad
Revitalization and Regulatory Reform Act of
1976, 45 USC § 803 [45 USCS § 803), see 49

930

CFR §265.5(1) (1978), on which Congress re-
lied as precedent for the MBE provision. See
‘123 Cong Rec. 7156 (1977) (remarks of Sen.
Brooke). The House Subcommittee on SBA
Oversight and Minority Enterprise, whose ac-
tivities played a significant part in the legisla-
tive history of the MBE provision, also recog-
hized that these categories were included
within the Federal Government’s definition of
“minority business enterprise.” HR Rep No.
94-468, pp 20-21 (1975). The specific inclusion
of these groups in the MBE provision demon-
strates that Congress concluded they were
victims of discrimination. Petitioners did not
press any challenge to Congress’ classification
categories in the Court of Appeals; there is no
reason for this Court to pass upon the issue at
this time.
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waiver is available to avoid dealing
with an MBE who is attempting to
exploit the remedial aspects of the
program by charging an unreason-
able price, i.e., a price not attribut-
able to the present effects of past
discrimination. Supra, at 469-471,
65 L Ed 2d, at 918-919. We must
assume that Congress intended close
scrutiny of false claims and prompt
action on them. -

Grantees are given the opportu-
nity to demonstrate that their best
efforts will not succeed or have not
succeeded in achieving the statutory
10% target for minority firm partici-
pation within the limitations of the
program’s remedial objectives. In
these circumstances a waiver or par-
tial waiver is available once compli-
ance has been demonstrated. A
waiver may be sought and granted
at any time during the contracting
process, or even prior to letting con-
tracts if the facts warrant.

[448 US 489}

Nor is the program defective be-
cause a waiver may be sought only
by the grantee and not by prime
contractors who may experience dif-
- ficulty in fulfilling contract obliga-
© tions to assure minority :participa-
" tion. It may be administratively
" cumbersome, but the wisdom of con-
centrating responsibility at the

" grantee level is not for us to evalu-

ate; the purpose is to allow the EDA
to maintain close supervision of the
operation of the MBE provision. The
administrative complaint mecha-

nism allows for grievances of prime

contractors who assert that a
grantee has failed to seek a waiver
in an appropriate case. Finally, we

note that where private parties, as
opposed to governmental entities,
transgress the limitations inherent
in the MBE program, the possibility
of constitutional violation is more
removed. See Steelworkers v Weber,
443 US 193, 200, 61 L Ed 2d 480, 99
S Ct 2721 (1979). :

That the use of racial and ethnic
criteria is premlsed on assumptions
rebuttable in the administrative pro-
cess gives reasonable assurance that
application of the MBE program will
be limited to accomplishing the re-
medial objectives contemplated by
Congress and that misapplications of
the racial and ethnic criteria can.be
remedied. In dealing with this facial
challenge to the statute, doubts must
be resolved in support of the con-
gressional judgment that this lim-
ited program is a necessary step to
effectuate the constitutional man-
date for equality of economic oppor-
tunity. The MBE provision may be
viewed as a pilot project, appropri-
ately limited in extent and duration,
and subject to reassessment and
reevaluation by the Congress prior
to any extension or re-énactment.™
Miscarriages of administration could

" have only a transitory economic im-

pact on businesses not encompassed
by the program, and would not be
irremediable.

(448 US 490]
v

Congress, after due consideration,
perceived a pressing need to ‘move
forward with new approaches in the
continuing effort to achieve the goal
of equality of economic opportunity.

74. Cf. GAO, Report to the Congress, Minor-
* ity Firms on Local Public Works Projects—
Mixed Results, CED-79-9 (Jan. 16,/ 1979); U. S.
" Dept. of Commerce, Economic Development

Administration, Local Public Works Program
Interim Report on 10 Percent Minority Busi-
ness Enterprise Requirement (Sept. 1978).
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ce of judicial suprem-
:d for ninety years in
policy, has been its
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its coordinate

context to be sure,
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allowed to states in
ocial and economic
i1stice Brandeis had

of Government 61-62
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»d. Each such decision -
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“To stay experimentation in
things social and economic is a
grave responsibility. Denial of the
right to" experiment may be
fraught with serious consequences
to the Nation.” New State Ice Co.
v Liebmann, 285 US 262; 311, 76 L
Ed - 747, 52 S Ct 371
(1932)(dissenting opinion).

[1c, 2a) Any preference _‘based on
racial or ethnic criteria must neces-

sarily receive a most ‘searching ex-
amination to make sure that it does
not conflict with constitutional guar-
antees. This case is one which re-
quires, and which has received, that

kind
[448 US 492)

of examination. This opinion
does not adopt, either expressly or
implicitly, the formulas of analysis
articulated in such cases as Univer-
sity of California Regents v Bakke,
438 US 265, 57 L Ed 2d 750, 98 S Ct
2733 (1978). However, our analysis
demonstrates that the MBE provi-
sion would survive judicial review
under either “test” articulated in
the several Bakke opinions. The
MBE provision of the Public Works
Employment Act of 1977 does not

violate the Constitution.”

Afﬁrmed.)w oF w

- (CONTRCT OFF/CE
APPENDIX TO OPINION OF
BURGER, C. J. -

1 1. The EDA guidelines, at 2-7, pro-
vide in relevant part:

“The primary leigation for car-

PLEASE SuBST)TVTE
FoR THE Word creA
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rying out the 109% MBE participa-
tion requirement rests with

. .. The Grantee and

those of its contractors which will .
make subcontracts or purchase’

substantial supplies from other
firms (hereinafter referred to as
‘prime contractors’) must seek. out
all available bona fide MBE’s and

make every effort to use as many
. of them as possible on the project.

CONTRACT OFFICER
NTEE |

wChange to sy

ALY

q

F 4

'Y B "]

“An MBE is bona fide if the
minority group ownership inter-
ests are real and continuing and
not created solely to meet 10%
MBE requirements. For example,
the minority group owners or
stockholders should possess con-
trol over management, interest in
capital and interest in earnings
commensurate with the percent-
age of ownership

[448 US 493]
on which the
claim of minority ownership status
isbased.. ..

“An MBE is available if the
project is located in the market
area of the MBE and the MBE can
perform project services or supply \‘\”"
Project materials at the time they (- .
are needed. The relevant market -(;0

area depends on the kind of ser-
vices or supplj ich '
needed. . . .‘.EDAMill require that :

Grantees and prime contractors :
engage MBE’s from as wide a mar- !

ket -area as is economically feasi-
ble.

“An MBE is qualified if it can

kY

1240 DN[LIOYYLY

=

77. [2b] Although the complaint alleged
that the MBE program violated several fed-
eral statutes, n 5, supra, the only statutory
argument urged upon us is that the MBE
Provision is inconsistent with Title VI of the
Civil Rights Act of 1964. We perceive no
inconsistency between the requirements of
Title VI and those of the MBE provision. To
the extent any statutory inconsistencies’

. might be asserted, the MBE provision—the

later, more specific enactment—must be
deemed to control. See, e.g., Morton v Man-
cari, 417 US 535, 550-551, 41 L Ed 2d 290, 94
S Ct 2474 (1974); Preiser v Rodriguez, 411 US
475, 489490, 36 L Ed 2d 439, 93 S Ct 1827
(1973); Bulova Watch Co. v United States, 365
US 753, 758, 6 L Ed 2d 72, 81 S Ct 864 (1961);
United States v Borden Co. 308 US 188, 198~
202, 84 L Ed 181, 60 S Ct 182 (1939).
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. DEPT.oF DEFENSC
: (MMRA“OFFI‘ER%rform the services or sugﬁly the
: s that are needed:

and prime contractors will b

exgec{ea to use MBE'S w1{E 1ess

experience than available nonmi-

0 obtain bonding will ordinar-
not disqualify an MBE. Grant-
ees and prime contractors are ex-
pected to help MBE’s obtain bond-
ing, to include MBE’s in any over-
all bond or to waive bonding
where feasible. The Small Busi-
ness Administration (SBA) is pre-
pared to provide a 90% guarantee

for the bond of any MBE partici-

‘F‘ED ating in an flocal—public
EFi w0 jeet. Lack of working
CONTRACT capital will not ordinarily disqual-

DEPT oF DERew
( OFFY

DEPT. oF DEFENSE
CONTRACT OFFICER<.— L~

ify an MBE. SBA is prepared to
provide working capital assistance
to any MBE participating in an

LPW project g and prime
contractors afe expected to assist

MBE’s in obtaining working capi- -

tal through SBA or otherwise.

should
make sure that it knows the
names, addresses and qualifica-
tions of all relevant MBE’s which
would include the project location
in their market areas. .
ees should also hold prebid confer-

-ences to which they invite inter-

ested contractors and representa-
tives of . . . MBE support orga-
nizations. " A

“Arrangements have been made
through the Office of Minority

Business Enterprise . . . to pro-
vide assistance
DEPT. aF DEFENSE (448 US 454)
CONTRACT OFFI(ERS Grantees and

O™

prime contractors in fulfilling the

”10% MBE requirement. . . .

“Grantees and prime contrac-
tors should also be aware of other

934

. .. Grant--

AT o MR L ! SUBSTITVTE CONTRACT OFFILER FoR
. To MR hAOYD SuBSTITUT

65 L Ed 2d

support which 1s available from
the Small Business Administra-
tion. . .
o : ONTRACT OFFIce
.. .[The must moni-

tor the performance of its prime
contractors to make sure that

~ their commitments to expend
funds for MBE’s are being ful-
filled. . . . Grantees should admin-

ister every project tightly. S0

- 12. The EDA guidelines, at 13-15,

provide in relevant part:

“Although a provision for
waiver is included under this sec-
tion of the Act, EDA will only
approve a waiver under excep-
tional circumstances. The Grantee
must demonstrate that there are
not sufficient, relevant, qualified
minority business enterprises
whose market areas include the
project location to justify a waiver.
The Grantee must detail in its
waiver request the efforts the
Grantee and potential contractors
have exerted to locate and enlist

- MBE’s. The request must indicate
the specific MBE’s which were

contacted and the reason each
MBE was not used. . . .

... ((DEPT. oF DEFENSE
.‘ CONTRACT OFF/CER

“Only the Grentee can request a
waiver. . . . Such a waiver request
would ordinarily be .made after
the initial bidding or negotiation
procedures proved unsuccessful.

. DEPT. 6F DEFENSE

. (DEPT ¢ bereds; ;

CONTRACT OFF/CER

“[A] situated in an area

where ‘the minority population is

very small may apply for a waiver
before requesting bids on its proj-
ect or projects. . . .”

'38. The EDA Technical Bulletin, at
1, provides the following defini-

tions:
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“a) Negro—An individual of the
black race of African origin.

“b) Spanish-speaking—An indi- '4

vidual of a Spanish-speaking cul-
ture a1_1d origin or parentage.

[448 US 495]

“c) Oriental—An individual of a
culture, origin or parentage trace-
able to the areas south of the
Soviet Union, East of Iran, inclu-
sive of islands adjacent thereto,
and out to the Pacific including
but not limited to Indonesia, Indo-

china, Malaysia, Hawaii and the

Philippines.

“d) Indian—An individual hav-
ing origins in any of the original

people of North America and who °

is recognized as an Indian by ei-
ther a tribe, tribal organization or
a suitable authority in the commu-

nity. (A suitable authority in the

community may be: educational
religious organiza-
tions, or state agencies.)

“e) Eskimo—An individual hav-
ing origins in any of the original
peoples of Alaska. :

“f) Aleut—An individual having
origins in any of the original peo-

: ples of the Aleutian Islands.”
4. The EDA Technical Bulletin, at

19, provides in relevant part:

“Any person or organization

- with information indicating unjust

Participation by an enterprise or

~ individuals in the MBE program
* Or who believes that the MBE par-
~ ticipation requirement is being im-
- Properly applied should contact

the appropriate EDA grantee and

‘Provide a detailed statement of the
. basis for the complaint.

“Upon reéeipt of a complaint,
the grantee should attempt to re-

solve the issues in dispute. In the
event the grantee requires assis-
tance in reaching a determination,
the grantee should contact the
Civil Rights Specialist in the ap-
propriate Regional Office.

“If the complainant believes
that the grantee has not satisfac-
torily resolved the issues raised in
his complaint, he may personally
contact the EDA Regional Office.”

Mr. Justice Powell, concurring.

Although I would vplace greater
emphasis than The Chief Justice on
the need to articulate judicial stan-

dards of review
(448 US 496)

in conventional
terms, I view his opinion announcing
the judgment as substantially in ac-
cord with my own views. Accord-
ingly, I join that opinion and write
separately to apply the analysis set
forth by my opinion in University of
California Regents v Bakke, 438 US
265, 57 L Ed 2d 750, 98 S Ct 2733
(1978) (hereinafter Bakke).

The question. in this case is
whether Congress may enact the re-
quirement in § 103(f)(2) of the Public
Works Employment Act of 1977
(PWEA), that 10% of federal grants .
for local public work projects funded
by the Act be set aside for minority
business enterprises. Section 103(£)(2)
employs a racial classification that is
constitutionally prohibited unless it
is a necessary means of advancing a
compelling governmental interest.
Bakke, supra, at 299, 305, 57 L Ed
2d 750, 98 S Ct 2733; see In re Grif-
fiths, 413 US 717, 721-722, 37 L Ed
2d 910, 93 S Ct 2851 (1973); Loving
v Virginia, 388 US 1, 11, 18 L Ed 2d
1010,,87 S Ct 1817 (1967); McLaugh-
lin v Florida, 379 US 184, 196, 13 L
Ed 2d 222, 85 S Ct 283 (1964). For
the reasons stated in my Bakke opin-
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.were to be distributed qu;_ickly,lo any

remedial provision designed to pre-
vent those funds from perpetuating
past discrimination also had to be
effective ' promptly. Moreover, Con-
gress understood that any effective

remedial program had to provide

minority contractors the experience
necessary for continued success

- without federal assistance.)! And

Congress knew that the ‘
[448 US 512]

ablhty of

!

K o)
ND
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FRocram]

minority group members to gain ex-

65 L Ed 2d

perience had been frustrated by
the dlfﬁculty of entering the con-
struction trades.’? The set-aside pro-
gram adopted as part of this emer-

gency '
[448 US 513]

- legislation serves each of
these concerns because it takes effect
as soon as funds are expended under
PWEA and because it provides mi-
nority contractors with experience
that could enable them to compete

- without governmental assistance.

10. The PWEA provides that federal mon-
eys be committed to state and local grantees
by September 30, 1977. 42 USC § 6707(hX1)
(1976 ed Supp II) [42 USCS § 6707(h)1)]. Ac-
tion on applications for funds was to be taken
within 60 days after receipt of the applica-
tion, § 6706, and on-site work was to begin
within 90 days of project approval, § 6705(d).

=¥ 11. In 1972, a congressional oversighf Com-

mittee addressed the “complex problem—how
to achieye economic prosperity despite a long
history”of racial bias.” See HR Rep No. 92-
1615, p 3 (Select Committee on Small Busi-

.ness). The Committee explained how the ef-

fects of discrimination translate into economic
barriers: :
“In attempting to increase their part1c1pat10n
as entrepreneurs in our economy, the minor-
ity businessman usually encounters several
major problems. These problems, which are
economic in nature, are the result of past
social standards which linger as charactens-
tics of minorities as a group.

“The minority entrepreneur is faced ini-
tially with the lack of capital, the most seri-
ous problem of all beginning minorities or
other entrepreneurs. Because minorities as a
group are not traditionally holders of large
amounts of capital, the entrepreneur must go
outside his community in order:to obtain the
needed capital. Lending firms requlre substan-
tial security and a track record in order to
lend funds, security which the minority busi-
nessmen usually cannot provide. Because he
cannot produce either, he is often turned
down.

“Functional expertise is a necessity for the
su u eration of any enterprise. Minori-
ies have traditionally assumed the role ol the

abor force in business with Tew gaining &c-

cess to positions where ey could learn no

only
R

e physical operation o e enterprise,

but_also_the internal functions of mana eﬁ
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12. When Senator Brooke introduced the
PWEA set-aside in the Senate, he stated that
aid to minority businesses also would help to
alleviate problems of minority unemployment.
123 Cong Rec 7156 (1977). Congress had con-
sidered the need to remedy employment dis-
crimination in the construction industry
when it refused to override the “Philadelphia
Plan.” The “Philadelphia Plan,” promulgated
by the Department of Labor in 1969, required
all federal contractors to use hiring goals in
order to redress past discrimination. See Con-
tractors Association of Eastern Pennsylvania
v Secretary of Labor, 442 F2d 159, 163 (CA3),
cert denied, 404 US 854, 30 L Ed 2d 95, 92 S
Ct 98 (1971). Later that year, the House of

‘Representatives refused to adopt an amend-
- ment to an appropriations bill that would

have had the effect of overruling the Labor
Department’s order. 115 Cong Rec 40921
(1969). The Senate, which had approved such
an amendment, then voted to recede from its
position. Id., at 40749. '

During the Senate debate, several legisla-
tors argued that implementation of the Phila-
delphia Plan was necessary to ensure equal
opportunity. See id., at 40740 (remarks on
Sen. Scott); id.,, at 40741 (remarks of ‘Sen.
Griffith); id., at 40744 (remarks of Sen. Bayh).
Senator Percy argued that the Plan was
needed to redress discrimination against
blacks in the construction industry. Id., at
40742-40743. The day following the Senate
vote to recede from its earlier position, Sena-
tor Kennedy noted “exceptionally blatant”
racial discrimination in the construction
trades. He commended the Senate’s decision
that “the Philadelphia Plan should be a use-
ful and necessary tool for insuring equitable

employment of minorities.” Id., at 41072. E

l
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THE ASSOCIATED GENERAL CONTRACTORS OF ST. LOUIS

2301 HAMPTON AVE. » ST. LOUIS, MISSOURI 63139 « PHONE: 314/781-23656

June 16, 1987

Mr. Charles W, Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:
letter sent to you on June 1, 1987 by Hubert Beatty, Executive Vice President
of the Associated General Contractors of America regarding the interim

regulations implementing Section 1207 of Public Law 99-661, the National Defense
Authorization Act for Fiscal Year 1987.

. The Associated General Contractors of St. Louis is in agreement with the

We support their position that the interim regulations: 1) not be
" implemented on June 1 for military construction procurement; and 2) not be
implemented for military construction procurement until such time as ‘the
Department of Defense conducts an economic impact analys1s of the regulatlons
in compliance with the Regulatory. Flex1b111ty Act of 1980

The Associated General Contractors of St. Louis represents some 400
construction-related firms in the St. Louis Metropolitan Area and in Southeast
Missouri. Thank you for your consideration of our comments. :

Sincerely,

ASSOCIATED GENERAL CONTRACTORS
OF ST. LOUIf

_f ) /)

. JFS:af ’



Michigan Chapter ASSOCIATED GENERAL CONTRACTORS of America, Inc.

2323 N. LARCH « BOX 27005 = LANSING, MICHIGAN 48909 =« 517/371-1550

. THE FULL SERVICE CONSTRUCTION ASSOCIATION

President .
RAYMOND E. JOHNSON
Serenus Johnson & Son
- Company
Bay City

. Vice President
M. William Lang
Owen-Ames-Kimball Co. -
Grand Raplds

Treasurer . ' ~ dJune 19, 1987
JOHN C. FLOOK ' X ) .
Wagner-Flook Builders .
Battle Creek

Secretary - Manager
. BART O. CARRIGAN

employeraoaions . Mr. Charles W. Lloyd, Executive Secretary
JACKRAMAGE - Defense Acquisition Regulatory Council
ODASD (P )DARS

c/o OASD (P&L)(M&RS)

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd:

' The Michigan Chapter of Associated General Contractors of America
.‘ (AGC) is a full-service trade association representing commercial
building contractors in Michigan.” AGC supports the sentiments ex-
pressed by Hubert Beatty, AGC of America Executive Vice President, in
his letter of June 1, 1987.

In that letter, Mr. Beatty voiced his opposition to the ‘interim regu-
lations implementing Section 1207 of Public Law 99-661; the National
Defense Authorization Act of.Fisca] Year 1987, for these reasons:

1. The "Rule of Two" set aside for small disadvantaged businesses
(SDB) s not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to SDB firms. _ - :

2. The use in military construction procurements of the legislative
authority to award contracts to SDB firms at prices that do not
exceed fair market cost by more than 10 percent is not nec-
essary, nor authorized by Congress; to achieve the goal of
awarding 5 percent of military construction contract dollars.to
SDB firms. _

3. ‘The use of a "Rule of Two" mechanism as a criteria for estab-
lishing SDB set-asides will force 